United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 
District of Columbia _ 

APRIL TERM, 1938.**V { 


WADE H. COOPER, APPELLANT 


J. F. T. O’CONNOR, INDIVIDUALLY AND AS 
COMPTROLLER OF THE CURRENCY OF THE 
UNITED STATES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


FILED AUGUST 4,1938 







United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938. 

No. 7219 


WADE H. COOPER, APPELLANT, 

VS. 

J. F. T. O’CONNOR, INDIVIDUALLY AND AS 
COMPTROLLER OF THE CURRENCY OF THE 
UNITED STATES, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 

Caption. a 1 

Bill for accounting. 1 1 

Answer of J. F. T. O’Connor individually and as Comptrol¬ 
ler of the Currency of the United States. 6 5 

Exhibit A. 20 19 

“ B. 23 24 

“ C. 25 27 

“ D.•. 26 28 

“ E. 36 39 

“ E. 40 44 

“ G. 41 45 

“ H. 44 48 

“ I . 45 49 

“ J. 47 51 

Amendment to Bill of Complaint . 49 53 

Answer of J. F. T. O’Connor to amendment to Bill of Com¬ 
plaint . 54 57 

Motion to consider points of law raised in answer and to dis¬ 
miss amendment to Bill.. 63 65 

Order sustaining motions and dismissing original Bill as 

Amended. 65 67 

Exceptions noted and allowed; appeal noted, allowed 

and bond for costs on appeal fixed. 66 67 

Memorandum: $50 deposited in lieu on bond on appeal.... 66 68 

Assignment of Errors . 66 68 

Designation of Record . 67 69 

Clerk’s Certificate . 69 70 


8—3600 






























United States Court of Appeals for the 
District of Columbia 


a. In Hie District Court of the United States for 

the District of Columbia 

No. G51S1 In Equity 

Wade H. Cooper, Plaint iff, 
vs. 

J. F. T. O’Connor, individually and as Comptroller of the 
Currency of the United States, 

Robert C. Baldwin, individually and as Former Receiver 
of the Commercial National Bank of Washington, D. C. 

and 

John S. Bryan, individually and as Former Receiver of the 
Continental Trust Company of Washington, I). C\, 

Defendants. 

United States oe America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the time 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Hill for Accounting 

Filed August 17 1937 

In the District Court of the United States for the 
District of Columbia 

Holding an Equity Court 

Equity No. Go 181 

Wade H. Cooper. 1919 - 19th Street, X. W., Plaintiff, 

vs. 

J. F. T. O'Connor, individually and as Comptroller of the 
Currency of the United States, Treasury Department, 
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Robert C. Baldwin, individually and as Former Receiver 
of the Commercial National Bank of Washington, 
J). ('., Shoreliam Hotel, and 

Joiix S. Bryan, individually and as Former Receiver of the 
Continental Trust Company of Washington, I). C., 
Woodward Apartments, 

Dcfcuihmls. 

The bill of complaint of Wade 11. Cooper respectfully 
shows to the Court as follows: 

1. That the plaintiff. Wade 11. Cooper, is a citizen of tin* 
United States and a resident of the District of Columbia and 
tiles this suit in his own right as President, director and 
stockholder and on behalf of all other depositors, creditors 
and stockholders of the Continental Trust Company of 
Washington. D. C. and the Commercial National Bank of 
Washington. 1). C. 

2. The defendant. .1. F. T. O'Conner is the Comptroller 
of the Currency of the United States and is sued herein in 
his individual capacity as well as Comptroller of the Cur- 
renev of the United States. The defendant, Robert C. 
Baldwin was formerly the Receiver of the Commercial Na¬ 
tional Bank of Washington, I). C. and is sued herein 

2 in his individual capacity as well as former Receiver 
of the Commercial National Bank of Washington. 
I). C. The defendant, John S. Brvan, was formerlv the 
Receiver of the Continental Trust Company and is sued 
herein in his individual capacity as well as former Receiver 
of the Continental Trust Company of Washington, I). C. 

3. Heretofore, on or about the 18th day of January, 1930, 
the Continental Trust Company of Washington, D. C. sold 
all of its deposits and good will to the Commercial National 
Bank of Washington, D. C. and to secure the deposits of 
the said Continental Trust Company of Washington, 1). C. 
the said Trust Company deposited all its receivables with 
the Commercial National Bank of Washington, 1). C. in¬ 
cluding a valuable piece of real estate in Marshall Magis¬ 
terial District in the County of Fauquier, State of Virginia, 
known as Manor of Leeds Orchard, consisting of approxi¬ 
mately twenty four hundred (2400) acres of land with im¬ 
provements thereon and approximately twenty seven thou¬ 
sand (27,000) or twentv eight thousand (28,000) tine bear- 
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ing apple trees of the finest grades and quality including a 
number of buildings and a large amount of orchard equip¬ 
ment consisting- of mules, other live stock, modern packing 
house and grading equipment, spraying machines, water 
serving tanks, trucks, tractor, water pumps, hose, and steel 
tooth harrows, etc. This property as plaintiff is advised 
and believes and therefore avers had been heretofore ap¬ 
praised as high as Five hundred thousand Dollars 
($500,000.) and is regarded as one of the linest orchard 
bearing properties in the State of Virginia. Plaintiff is 
further advised and believes and therefore avers that ac¬ 
tual cost of this orchard to the said Continental Trust Com¬ 
pany of Washington, 1). C. was, including loans and accrued 
interest, approximately One hundred fifty thousand Dol¬ 
lars ($150,000.) 

4. Plaintiff further avers that on or about Febru- 
.*> ary 2Sth, 193 J, the defendant, Robert C. Baldwin, 
was appointed Receiver of the Commercial National 
Bank of Washington, 1). C,; that on or about March 8th, 
1 933, defendant, John S. Bryan was appointed Receiver of 
the Continenial Trust Company of Washington, I). C. and 
that on or about May loth, 1933, defendant, .J. F. T. O’Con¬ 
nor was confirmed as Comptroller of the Currency of the 
United States. Plaintiff, therefore, avers that all the fore¬ 
going named defendants were acting in a fiduciary capac¬ 
ity as 'Trustees for the benefit of all the depositors, credi¬ 
tors and stockholders of the said Commercial National 
Bank of Washington, D. C. and the said Continental Trust 
Company of Washington, i). C. 

5. Plaintiff further avers that on or about the loth day 
of April. 1934, defendant, J. F. T. O'Connor, as Comptrol¬ 
ler of the Currency of the United States, defendant, Robert 
C. Baldwin, as Receiver of the said Commercial National 
Bank of Washington, 1). C. and defendant, John S. Bryan, 
as Receiver of the said Continental Trust Company of 
Washington, I). C., agreed to sell and thereafter did sell 
and convey unto T. 11. Maddux said orchard properties 
consisting of about twenty four hundred acres (2400) and 
about twenty seven thousand (27,000) or twenty eight 
thousand (2S.000) valuable apple trees and equipment as 
hereinbefore indicated for tin* sum of approximately Fif¬ 
teen thousand Dollars ($15,000.) which sum was an in- 
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finitesimal fraction of the real value of said properties, said 
sale being illegal, unlawful and in fraud of the depositors, 
creditors and stockholders of the said Commercial National 
Bank of Washington, D. C. and the said Continental Trust 
Company of Washington, 1). C. 

6. Plaintiff further avers that all the defendants were 
acting in a fiduciary capacity and had knowledge ot and 

were charged with knowledge of the true value ot 
4 the said land, improvements, equipment and the vast 
orchard property. Plaintiff avers that the apple 
trees of said orchard property had just reached the age of 
their greatest value, and said property had been appraised 
as high as the sum of Five hundred thousand Dollars 
($500,000.). 

7. Plaintiff further avers that as President, director and 
stockholder of both the said Commercial National Bank of 
Washington, 1). C. and the said Continental Trust Company 
of Washington, I). C. he has demanded of said defendant, 
J. F. T. O'Connor, that he restore the said orchard prop¬ 
erty or its equivalent in money for the benefit ot the deposi¬ 
tors, creditors and stockholders of the said Commercial Na¬ 
tional Bank of Washington, D. and the said Continental 
Trust Company of Washington, 1). C. but said defendant 
has failed and refused to do so. 

8. Plaintiff is advised and believes and therefore avers 
that all of the said defendants have violated their duties as 
Trustees to the depositors, creditors and stockholders of the 
said Commercial National Bank of Washington, !). C. and 
the said Continental Trust Company in Washington, I). C. 
in making said illegal, unlawful and fraudulent sale at an 
infinitesimal fraction of the real value of said properties and 
each of said defendants are therefore liable to tin* full value 
of the said properties fraudulently disposed of as above in¬ 
dicated. 

WHEREFORE, THE PREMISES CONSIDERED, and 
because the plaintiff is without a plain, adequate and com¬ 
plete remedy at law, he prays as follows: 

1. That appropriate process be issued against the defen¬ 
dants, and each of them, requiring them to appear in this 
Honorable Court and make appropriate answer to the bill 
of complaint filed herein. 
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2. That defendants may be required to account for 
5 the value of the said properties described in the bill 
of complaint. 

3. That judgment may be rendered against said defen¬ 
dants, and each of them, for tin* difference between the sale 
price of said properties and actual value of said properties. 

4. That judgment may be rendered against said defen¬ 
dants, and each of them, for interest from April 13th, 1933, 
on the difference between sale price and actual value of said 
properties. 

3. That said plaintiff may have such other and further re¬ 
lief as to the Court may seem just and proper. 

WADE II COOPER 

GEORGE B. ERASER 
Attorney for Plaintiff 

District ok Columbia. 

I, Wade II. Cooper, on oath depose and say that 1 have 
read the aforegoing bill of complaint by me subscribed and 
know the contents thereof; that those facts stated therein 
upon my personal knowledge are true and those stated upon 
information and belief, 1 believe to be true. 

WADE II COOPER 

Subscribed and sworn to before me this 17th day of 
August, A. D. 1937. 

MARY E. NEFF 

(Seal) Notary Public. IK C. 


(i Ansicer of .1. F. T. O'Connor, Inr/i rirt natty and 
as ('amytroller of the ('nrreney of the 
F niter! States. 

Filed Sep 7 1937 

# * * 

Comes now the defendant, .J. F. T. O'Connor, individu¬ 
ally and as Comptroller of the Currency of the United 
States, and expressly reserving and insisting upon all mat¬ 
ters of defense in law or equity to the merits of the Bill of 
Complaint herein to which he may be entitled upon motion 
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to dismiss, and for his answer to the Bill of Complaint says 
that he: 

1. Admits on information and belief that the plaintiff, 
Wade H. Cooper, is a citizen of the United States and a 
resident of the District of Columbia and a stockholder of 
the Continental Trust Company of Washington, D. C. and 
of the Commercial National Bank and denies that he sues 
on behalf of all or any of the other depositors, creditors or 
stockholders of the Continental Trust Company or of the 
Commercial National Bank. 

2. Admits that he is the Comptroller of the Currency of 

the United States and that the defendant, Robert C. 
7 Baldwin was formerly the Receiver of the Commer¬ 
cial National Bank of Washington, D. C., and that 
the defendant, John S. Bryan, was formerly the Receiver 
of the Continental Trust Company of Washington, 1). C. 

3. Denies each and every averment contained in para¬ 
graph numbered 3 of the Bill of Complaint herein except 
that he is informed and believes and therefore avers as fol¬ 
lows: That on or about January 18, 1930, the Continental 
Trust Company of Washington, D. C. (hereinafter called 
the Trust Company) sold all of its deposits and good will 
to the Commercial National Bank of Washington, D. C. 
(hereinafter called Commercial National) and transferred 
all or most of its assets to the Commercial National for 
liquidation on the agreement that the excess assets, if any, 
over the deposit liability would be returned to the Trust 
Company; that in January. 1930, the Trust Company held 
title to a piece of real estate in Marshall Magisterial Dis¬ 
trict in the County of Fauquier, State of Virginia, known 
as Manor of Leeds Orchard; that said orchard included ap¬ 
proximately 2,300 acres of land, but only approximately 
524 acres of such land were planted in orchards and that 
most of the balance was in woodlands; that on such prop¬ 
erty there were approximately 22,000 fruit-bearing apple 
trees of various varieties; that located on such property 
was certain equipment consisting of spraying machines and 
mowing machines and certain livestock, which were used in 
connection with the property; he denies on information and 
belief that such property was ever appraised at $500,000.00; 
but avers on information and belief that plaintiff as presi¬ 
dent of the Continental Trust Company sought over a 
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period of years to sell the property at a small fraction of 
such figure and as late as January 11, 1933, plaintiff, Wade 
H. Cooper, in his capacity as president of the Continental 
Trust Company, executed an agreement with one Carl R. 
Swinson whereby the entire property, including the apple 
orchards and all of the personal property, equipment, live¬ 
stock, and other improvements, was to be sold to the said 
Swinson for a total purchase price of $60,000.00 none of 
which purchase price was to be paid in cash and said Swin¬ 
son being given ten years within which to pay such purchase 
price; he avers on information and belief that pos- 
S session of said property was delivered to said Swin¬ 
son under said contract but none of the purchase 
price of $60,000.00 was ever paid and that said Swinson 
subsequently or in 1934 failed or refused to pay $15,000.00 
for such property. A copy of the agreement executed by 
plaintiff as president of the Trust Company and by said 
Swinson dated January 11, 1933, marked Exhibit A is at¬ 
tached hereto and prayed to be read as a part hereof; he 
denies on information and belief that the cost of such prop¬ 
erty to the Trust Company was approximately $150,000.00, 
but he is informed and believes and therefore avers that 
the aforesaid property was acquired in approximately the 
year 1926 by the Continental Trust Company as the result 
of foreclosure proceedings resulting from the failure of the 
mortgagor to pay the principal or interest on his debt; that 
prior to the taking of title by the Continental Trust Com¬ 


pany, the orchard, part of said property, had been largely 
sub-divided into five-acre tracts for the purpose of selling 
such tracts to individual buyers and that each of said 
tracts was planted in a wide variety of apple trees result¬ 
ing in making the spraying of such apple trees an expen¬ 
sive operation: he is further informed and believes and 
therefore avers that beginning with the acquisition of the 
aforesaid property and continuing until the aforesaid at¬ 
tempted sale by the Trust Company of said property to 
said Swinson on January 11, 1933, the Trust Company, 
under the presidency of plaintiff, attempted to operate said 
property as a going concern and as a result during such 
period lost in excess of $35,000.00 on such operation of said 
orchard: he is further informed and believes and therefore 
avers that after the said Swinson took over the property 
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under the contract of January 11, 1933, he attempted to op¬ 
erate it but incurred large losses. 

4. Admits the averments contained in the paragraph of 
the Bill of Complaint numbered 4, except in so far as such 
averments constitute conclusions of law as to which con¬ 
clusions of law this answering defendant is not required to 
make answer. 

5. Denies upon information and belief each and every 
averment contained in the paragraph of the Bill of Com¬ 
plaint numbered 5, except as follows: he is informed and 

believes and therefore avers that almost immcdi- 
9 ately after the closing of the Trust Company by 

Order of the Comptroller of the Currency on Feb¬ 
ruary 28, 1933, and within less than sixty days after the 
making of the above described contract between plaintiff 
as president of the Trust Company and the said Swinson, 
the Receiver of the Trust Company, John S. Bryan, visited 
said orchard and found it in a deplorable and rundown con¬ 
dition and that in addition and at about the same time, at¬ 
tachments began to be levied against such property, one of 
such attachments being levied on account of claim of the 
Loudoun National Bank of Leesburg, Virginia, for 
$13,000.00 and interest alleged to have been loaned by that 
bank to the Trust Company prior to its closing; that there¬ 
after the said Receiver, .John S. Bryan, paid repeated visits 
to said orchard property and made repeated efforts both by 
personal calls and by correspondence and telephone calls 
to pesuade the said Swinson to live up to his agreement of 
January 11, 1933, one of his undertakings under said con¬ 
tract being to expend not less than $5,000.00 per year in 
the maintenance, cultivation, fertilizing and spraying of 
said apple orchard; that such efforts continued during the 
Spring, Summer and Fall of 1933, that in October, 1933, the 
Receiver received an estimate that it would cost in excess 
of $22,000.00 to fertilize, prune and perform other work on 
the orchard for the succeeding year; that such Receiver 
was informed that the said Swinson made repeated efforts 
to borrow the money to keep the property in a going con¬ 
dition, but failed in all such efforts; that in November. 1933, 
Luke C. Strider and Charles \V. Warden, stockholders of 
the Trust Company, who were personally familiar with the 
property, submitted to the Receiver a thorough study of 
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the measures necessary in their oijinion to preserve the or¬ 
chard and it was apparent to the Receiver that the work 
suggested would involve large expenditures; that the Re¬ 
ceiver was informed in January, 1934, that the wages of the 
employees at the orchard were not being paid, and visits by 
the Receiver to the orchard showed its condition to be con¬ 
stantly deteriorating; in January, 1934, the Receiver at 
Swinson’s request wrote to the East-Central Fruit Growers' 
Production Credit Association that the receivership would 
be willing to waive the payment then due from Swinson if 
such association would loan Swinson sufficient funds to 


prune, fertilize, spray and otherwise preserve the prospec¬ 
tive 1934 crop of apples, and such request for a loan 
10 was finally refused bv such association. Becoming 
convinced that the said Swinson could not live up to 
the agreement made with him by plaintiff as president of 
the Trust Company, the Receiver in January, 1934, began 
making efforts to sell the property. January 30, 1934, he 
received an offer of $10,000.00 cash for the entire prop¬ 
erty, then an offer of $15,000.00, and finally an offer of 
$15,010.00. Receiver Bryan wrote to the Comptroller Feb¬ 
ruary 3, 1934, recommending the sale because of the con¬ 
stant deterioration of the property and because he could 
not secure a higher offer. A copy of his letter of February 
3, 1934, is attached hereto, marked Exhibit B, and prayed 
to be read as a part hereof. Up until the time when the 
property was finally sold, the fact that it was for sale was 
widely known in the apple producing section of Virginia, and 
the highest offer received this defendant is informed and be¬ 


lieves was $15,010.00, for which price the property was 
finally sold. This defendant is informed and believes that 
before such price was tentatively accepted by the Receiver, 
several other persons, including Swinson and banks which 
held claims against the property, were given an opportunity 
to make better offers but no such better offers were made; 
that before such offer was finally accepted, defendant 
Bryan, as Receiver of the Trust Company, wrote to the 
Comptroller of the Currency a further letter recommend¬ 
ing such sale, a copy of such letter is attached hereto and 
marked Exhibit C and prayed to be read as a part hereof; 
that thereupon, the Deputy Comptroller of the Currency 
wrote said Receiver, provided such sale at such price was 
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approved in writing by Robert C. Baldwin, Receiver of the 
Commercial National, to petition the Court for authority to 
effectuate such sale; that by letter dated April 12, 1934, 
said Robert C. Baldwin as Receiver of the Commercial Na¬ 
tional approved such sale at such price, and thereupon, or 
on April 13, 1934, the said Bryan as such Receiver filed in 
the Supreme Court of the District of Columbia (now the 
United States District Court for the District of Columbia) 
a petition asking for authority to sell such property; a copy 
of such petition is attached hereto and marked Exhibit D 
and prayed to be read as a part hereof; that on April 13, 
1934, the Supreme Court of the District of Columbia (now 
the United States District Court for the District of Colum¬ 
bia) passed an order authorizing the sale of such property 
for $15,010.00, a copy of such order is attached hereto 
11 and marked Exhibit E and prayed to be read as a part 
hereof; that thereafter, or on June 21, 1934, the 
Deputy Comptroller of the Currency wrote to Receiver 
Bryan authorizing him to petition the Court for authority 
to change the description of the property conveyed; a copy 
of such letter is attached hereto and marked Exhibit F and 
prayed to be read as a part hereof; and thereafter, or on 
June 29, 1934, said Receiver Bryan petitioned the Supreme 
Court of the District of Columbia for authority to make 
such change in the description of such property, a copy of 
such petition is attached hereto and marked Exhibit G and 
prayed to be read as a part hereof; thereafter, or on June 
30. 1934, the Supreme Court of the District of Columbia 
passed its order authorizing such change in description; a 
copy of such order is attached hereto and marked Exhibit 
II and prayed to be read as a part hereof; in addition to 
such authorization from the Supreme Court of the District 
of Columbia, similar authority to sell the saitl property for 
$15,010.00 was given by the Circuit Court of Fauquier 
County, Virginia, as shown by Exhibits I and J attached 
hereto and prayed to be read as a part hereof; that this 
answering defendant is informed and believes and therefore 


avers that because of the cloud on the title to said property 
resulting from the aforesaid attachment suit of the Loudoun 
National Bank of Leesburg, Virginia, an agreement was 
made with the purchaser, consented to by the Loudoun Na¬ 
tional Bank of Leesburg, Virginia, whereby the proceeds 
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of the sale were invested in interest bearing obligations of 
the United States Government, and such obligations were 
placed in escrow pending the outcome of such attachment 
suit and that such cloud had not been finally removed at 
the date of the filing of the Bill of Complaint herein; that 
this answering defendant is informed and believes and 
therefore avers that at the time said property was sold, that 
is to say in April, 1934, the price obtained was the largest 
that could be obtained for such property and that such 
price was due in part to economic conditions existing at 
that time, in part to the extremely rundown condition of 
this particular property and was also due in part to 
12 the fact that a cloud on the title existed because of 
the attachment suit then pending brought by the 
Loudoun National Bank of Leesburg, Virginia, such at¬ 
tachment suit having been heard twice by the Circuit Court 
of Fauquier County of Virginia, twice by the Supreme Court 
of Appeals of Virginia, and once by the Supreme Court of 
the United States. The defendant specifically denies that 
the sale by the Receiver was illegal or unlawful or in fraud 
of the depositors, creditors or stockholders of the Commer¬ 
cial National or of the Trust Company, and that such aver¬ 
ments contained in said paragraph numbered 5 of the Bill 
of Complaint are mere conclusions not requiring further 
particularity of answer. 

(j. Denies the averments Contained in the paragraph of 
the Bill of Complaint numbered 6 except the first sentence 
thereof; denies specifically on information and belief that 
said property had been appraised at $500,000.00; avers that 
the Receiver of the Trust Company, defendant Bryan, was 
partially influenced in selling the property at the price for 
which it was sold by reports of the Board of Directors of 
the Trust Company showing that plaintiff, Wade H. Cooper, 
had repeatedly protested against further expenditures on 
the orchard by the Trust Company and had ended by selling 
the property to said Swinson for $60,000.00 payable over 
ten years with no cash consideration, which sale was never 
completed. 

The minutes of the Board of Directors of the Trust Com¬ 
pany with plaintiff, Wade H. Cooper, presiding show: 

“November 11. 1931, Mr. Cooper presiding: Mr. Cooper 
stated that he would again reiterate his contention that no 
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further expenditures should be made on the Manor of 
Leeds Orchard which could entail a further loss to the 
shareholders of the Continental Trust Company, and 

13 that he was opposed to allowing any one to cultivate 
the orchard further. He thought the bushes ought to 

be cut, but he was opposed to wasting any more money cul¬ 
tivating the place. After a discussion of the matter, it was 
resolved that a committee of three be appointed, with au¬ 
thority to audit the accounts of the Manor of Leeds Or¬ 
chards for the last two years and that his committee be au¬ 
thorized to manage, lease, sell, rent or otherwise dispose of 
the Orchard, upon such terms as they could secure and 
would deem advisable, but that no sale of the Orchard be 
made for less than $50,000.00, without first reporting to the 
Board. The Chair appointed Messrs. Taylor, Fischer and 
Browning as members of said committee.” 

“Jan. 13, 1932. Mr. Warden made a report on Leed’s 
Manor, which was ordered filed, and referred to the Com¬ 
mittee on Leed’s Manor for reconciliation with their report. 
Mr. Fischer spoke for the Committee, and recommended 
that a sum not exceeding $6,500.00 be spent up to the close 
of the cultivation season. Upon motion of Mr. Goldsmith, 
seconded by Mr. Taylor, and after discussion, the recom¬ 
mendation of the Committee was adopted. Mr. Syme and 
Mr. Warden voting “no”. Unless the property could be 
leased, Mr. Cooper stated that he was still opposed to spend¬ 
ing money on the orchard, but would abide by the action of 
the Board.” j 

“March 9, 1932. A letter from Mr. Carl R. Swinson to 
Mr. Taylor regarding the Manor of Leeds Orchards was 
read and ordered filed. Mr. Fischer, Treasurer of the Or¬ 
chard Committee submitted a report of expenses incurred 
at the orchards from January 1 to February 29,1932, which 
report was approved and ordered filed. 

“A letter from Warden & Sprint, of Winchester, Vir¬ 
ginia, offering to lease the Orchards with an option to pur¬ 
chase at the end of the next harvesting season was read. 
But, as arrangements had already been made, by the Or¬ 
chards Committee, with Mr. Swinson and Mr. Wayland, it 
was moved by Mr. Taylor that this offer be rejected. Mo¬ 
tion was carried. 
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“Upon motion duly made and carried the balance carried 
on the books of the company as the 1931 Crop account was 
ordered charged off, after all money to the credit of the re¬ 
ceipt account had been deducted, the amount being 
$11,798.60. 

“Chairman Cooper stated that he thought it was his duty 
to state to the Board, as he had before, that the Continental 
Trust Company was not in any position to be speculating or 
experimenting in orchards or real estate; that as a result of 
heavy depreciation in bonds and securities, the surplus of 
the trust company had been wiped out, and that it was nec¬ 
essary to take care of its outstanding obligations, first and 
foremost; that he would do the best he could regard- 
14 ing the real estate in Westchester County, New York, 
but that the life of the Trust Company depended 
upon taking care of its obligations secured by Commercial 
National Bank stock, and to these it was necessary to give 
attention before anything else. He stated that he had no 
faith in the apple business, that we had sustained a heavy 
loss last year, over his protest, and that if we made any 
money this year it would be as a result of a fortunate acci¬ 
dent, and that he regarded the apple business as precarious 
and dangerous.” 

“April 13,1932. The Chairman read a memorandum pro¬ 
posing an exchange of the Manor of Leeds Orchards for the 
equity in an apartment house at 14th Avenue and 40th 
Street, Brooklyn, New York, which letter is filed herewith. 
After consideration, the Officers were authorized to con¬ 
summate this trade, or better, upon the approval of Major 
Browning, Mr. Karrick, and Colonel Cooper.” 

“May 11,1932. Major Browning advised the Board that 
he had visited the property in Brooklyn, New York, offered 
in exchange for the Manor of Leeds Orchards, but that 
since he had only just returned his report was incomplete 
and asked for more time for filing same. He stated, how¬ 
ever, that on account of the weakened condition of the 
Prodence Company, holder of the first mortgage on said 
property, he believed the liability would be too great for 
the Continental Trust Company at this time, and recom¬ 
mended that the offer be rejected.” 

“June 8, 1932. Major Browning’s completed report of 
the Brooklyn Apartment House offered in exchange for the 
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Leeds Manor Orchards was read and ordered filed. Major 
Browning stated that if he could secure a $25,000.00 first 
mortgage back on the orchards, with satisfactory arrange¬ 
ments that the orchards be kept in good shape, besides the 
equity in the apartment house, he would advise making this 
exchange. 

“Mr. Taylor presented an unsigned statement that he 
might get a party to take our 1932 apple crop at the Manor 
of Leeds Orchard for the amount he had expended, if we 
would give such a party an option to purchase the Orchards 
for $55,000.00 upon long time payments. The Board de¬ 
clined to consider the suggestion.” 

“August 10,1932. The Chairman read an offer from Mr. 
Wm. Clark Taylor and Mr. Carl A. Swinson to purchase the 
1932 apple crop at Leeds Manor, at a figure to be $5000 in 
excess of all our expenditures for the year including all out¬ 
standing bills, provided they would be given an option to 
purchase the orchards for $55,00.00, good until December 
31, 1932, said purchase price to be made $3000.00 cash and 
the balance in six equal yearly installments. The deferred 
payment to be secured by first mortgage upon the Or¬ 
chards, and $5,000.00 cash to be paid upon the signing of 
the contract for the crop, the balance of the amount to be 
paid for the crop to be paid in two installments due Oc¬ 
tober and November 1932, deferred payments to be guar¬ 
anteed by satisfactory surety. 

15 “After consideration, upon motion of General 
Hines, seconded and carried, it wa« resolved that 

the Board accept this offer in principal, with the distinct 
understanding that the purchasers give us at least $5,000.00 
cash and satisfactory surety for the unpaid balance, that 
all claims for any services of any and all persons be paid 
by the purchasers and that the purchasers assume all ex¬ 
isting contracts and pay all expenses whatsoever, giving the 
Trust Company satisfactory assurance that the orchards 
will be maintained and operated in a manner satisfactory 
to the Trust Company. In the event the option is exercised, 
the deferred purchase price is to be secured by first mort¬ 
gage 6% interest bearing notes on the property, interest 
payable semi-annually. In the event the details can not be 
worked out to the satisfaction of the Trust Company there 
is to be no obligation or responsibility on the part of the 
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Continental Trust Company. All details to be worked out 
to the satisfaction of the President.” 

“December 14, 1932. Mr. Taylor stated that he re¬ 
gretted the heavy loss at the Orchards this year, and ex¬ 
pressed the hope that he would be able some day to reim¬ 
burse the Trust Company for the loss incurred during his 
management. He then presented his final report on the 
Manor of Leeds and offered his resignation as Manager, 
both of which were duly accepted and ordered filed. 

“The Chairman stated that Mr. Carl R. Swinson had of¬ 
fered to rent the orchards for the coming year, with the 
right to purhase. It was moved and carried that the Presi¬ 
dent and Officers be authorized at this time to either sell, 
rent, or operate the orchard for the coming years, which¬ 
ever in their discretion might seem to the best interest of 
the Company.” 

“Report of the President of the Continental Trust Com¬ 
pany Jan. 10, 1933: 

“In addition to the loss on real estate loans, the Conti¬ 
nental Trust Company has sustained a loss of about 
$11,000.00 at the Manor of Leeds Orchards for the year 
1931 and indications now are that we will sustain a loss of 
about the same amount for the year 1932. I am anxious 
to stop all these losses and again recommend that no more 
money be expended on the orchards but that we rent, sell 
or make some other disposition of the property and cease 
to operate it.” 

7. Admits the averments contained in the paragraph of 
the Bill of Complaint herein numbered 7. 

8. Denies each and every averment contained in the para¬ 
graph of the Bill of Complaint herein numbered 8 and 
avers on the contrary that the Receiver who recommended 
the sale of this property and the Deputy Comptroller of the 
Currency who authorized such sale subject to the approval 
of the Court used their best judgment and believed that the 
price obtained was the best obtainable in April, 1934 under 
the conditions then existing. 
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16 FOR HIS FIRST SEPARATE AND COMPLETE 
DEFENSE TO THE ALLEGED CAUSE OF 
ACTION SET FORTH IN THE BILL OF 
COMPLAINT HEREIN THIS ANSWERING 
DEFENDANT ON INFORMATION AND BE¬ 
LIEF AVERS: 

9. Repeats and re-avers each and every averments con¬ 
tained in the paragraphs hereof numbered 1 to 8, inclusive, 
with the same force and effect as if the same were fully 
and at length set forth herein. 

10. Avers that this answering defendant is and was at 
all times mentioned in the Bill of Complaint Comptroller 
of the Currency of the United States; the defendant, Robert 
C. Baldwin, was at all times mentioned in the Bill of Com¬ 
plaint Receiver of the Commercial National, although he is 
no longer serving in that capacity; and that the defendant, 
John S. Bryan, was at all times mentioned in the Bill of 
Complaint Receiver of the Continental Trust Company, a 
trust company organized under the laws of the District of 
Columbia, formerly doing business in the District of Co¬ 
lumbia, although he is no longer serving in that capacity; 
and that the Deputy Comptroller of the Currency who ap¬ 
proved of the sale of the property described in the Bill of 
Complaint was at all times mentioned in the Bill of Com¬ 
plaint the Deputy Comptroller of the Currency of the 
United States; and that all of them were officers of the 
United States and acted in good faith in the performance of 
their duties as provided by law and are not liable in their 
private capacities for acts performed in the course of such 
public duties. 

11. That Section 720 of the Code of Law of the District 
of Columbia (1924) provides that: 

‘‘The Comptroller shall have and exercise the same visi- 
torial powers over the affairs of the said corporation (D. C. 
trust companies) as is conferred upon him by Section 5240 
of the Revised Statutes of the United States in the case of 
national banks. He shall also have power, when in his opin¬ 
ion it is necessary, to take possession of any such company 
for the reasons and in the manner and to the same extent as 
are provided in the laws of the United States with respect 
to national banks.” 
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12. That Section 192, Title 12, United States Code Anno¬ 
tated provides as follows: 

17 “Such receiver, under the direction of the Comp¬ 
troller, shall take possession of the books, records, 
and assets of every description of such association, collect 
all debts, dues and claims belonging to it and upon order of 
a Court of record of competent jurisdiction may sell or 
compound all bad or doubtful debts, and, on a like order 
may sell all the real and personal property of such associa¬ 
tion, on such terms as the Court shall direct. * • *” 

13. That the above provisions of law were fully complied 
with in the sale of the property alleged in the Bill of Com¬ 
plaint. 

FOR HIS SECOND SEPARATE AND COMPLETE DE¬ 
FENSE TO THE ALLEGED CAUSE OF ACTION 
SET FORTH IN THE BILL OF COMPLAINT 
HEREIN THIS ANSWERING DEFENDANT ON 
INFORMATION AND BELIEF AVERS : 

14. Repeats and re-avers each and every averment con¬ 
tained in the paragraphs hereof numbered 1 to 13, inclu¬ 
sive, with the same force and effect as if the same were 
fully and at length set forth herein. 

15. Avers on information and belief that at the time the 
agreement of sale complained of in the Bill of Complaint 
was made, in April, 1934, the fact of such sale was widely 
known both in the District of Columbia and in Fauquier 
County, Virginia, and was a matter of public court record 
in the District of Columbia and in Fauquier County, Vir¬ 
ginia; that such sale was not completed until August 3, 
1934; that plaintiff knew or should have known of such 
sale, but waited to file this suit until August, 1937, or more 
than three years, and until long after the two receivers di¬ 
rectly concerned in the sale, that is to say John S. Bryan and 
Robert C. Baldwin, had resigned and their successors had 
been appointed, and therefore that plaintiff is guilty of 
laches and is not entitled to bring this suit. 

And defendant further says that the Bill of Complaint is 
bad in substance in that: 

(1) Said Bill of Complaint avers no facts which entitle 
plaintiff to the relief therein prayed; 
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(2) The actions by the defendants in selling the property 
described in the Bill of Complaint were performed by the 
defendants in their official capacities and in the exercise of 
the discretion vested in them by law and were approved by 
courts of competent jurisdiction and no liability personal 
or official attaches to the defendants by reason of such 
sale; 

(3) Said Bill of Complaint seeks to attack the discretion 
of administrative and executive officers of the United 
States Government; 

(4) The material averments of fact contained in the Bill 
of Complaint are too vague, general and indefinite to en¬ 
title plaintiff to the relief therein prayed; 

18 (5) The averments of the Bill of Complaint as to 

illegality, unlawfulness and fraud are too vague and 
indefinite to require answer and are mere conclusions of 
the pleador and are mere characterizations of acts in them¬ 
selves lawful and proper, and the defendants should not be 
required to answer said averments; 

(6) The averments of the Bill of Complaint concerning 
the illegality, unlawfulness and fraud do not warrant the 
inference therefrom of such illegality, unlawfulness or 
fraud; 

(7) Said Bill of Complaint shows that the relief prayed 
is precluded by the acts of the Comptroller of the Cur¬ 
rency in the premises in the course of the exercise of the 
authority vested in him by law; 

(8) The entire question resolves itself into a difference of 
opinion as to the wisdom of the sale attacked in the Bill of 
Complaint and as to the value at the date of the sale of the 
property described in the Bill of Complaint. The presump¬ 
tion of correctness attending such determination cannot be 
overcome by the mere assertion that it was “Illegal, un¬ 
lawful, and in fraud of the depositors, creditors and stock¬ 
holders of the said Commercial National Bank of Washing¬ 
ton, D. C., and the said Continental Trust Company of 
Washington, D. C.” 

(9) No facts are pleaded except a difference in opinion 
of the wisdom for the sale and the value of the property and 
these are not sufficient to overcome the presumption which 
the law attaches to an official determination arrived at in 
accordance with law. 
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(10) No facts are pleaded to show that the property, at 
the date of sale, had any greater value than the price for 
which it was sold or that it could have been sold at that 
time at any higher price or that such sale was not in strict 
compliance with law or that the sale was arbitrary or made 
in bad faith. 

And defendant claims the benefit of the foregoing objec¬ 
tions as a matter of law and equity to the same extent as 
though a motion to dismiss had been filed to said Bill of 
Complaint upon the basis of said objections. 

WHEREFORE, having fully answered, this de- 

19 fendant prays that the Bill of Complaint herein filed 
be as to him dismissed, together with his proper 

costs. 

J F T O’CONNOR 
Individually and as Comptrol¬ 
ler of the Currency of the 
United States 

BRICE CLAGETT 
GEORGE P. BARSE 

Attorneys for Defendant 

District of Columbia, ss : 

J. F. T. O’Connor being first duly sworn on oath deposes 
and says that he is the duly appointed, qualified and acting 
Comptroller of the Currency of the United States and has 
read the foregoing answer by him subscribed, and knows 
the contents thereof; that the things therein stated as true 
are true, and those stated on information and belief he be¬ 
lieves to be true. 

J. F. T. O’CONNOR 

Subscribed and sworn to before me this 7 day of Sep¬ 
tember, 1937. 

GEO. R. MARBLE 

(Seal) Notary Public 

20 EXHIBIT A 

THIS AGREEMENT, made and entered into this 11th 
day of January, 1933, by and between the CONTINENTAL 
TRUST COMPANY, a corporation duly organized under 
the laws of the District of Columbia, and doing business 
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therein, (acting pursuant to a duly approved resolution of 
its Board of Directors), party hereto of the first part, here¬ 
after referred to as the “ Company, ” and CARL R. SWIN- 
SON, of Winchester, State of Virginia, hereinafter referred 
to as the purchaser, party of the second part. 

WHEREAS, said Company is now the owner of certain 
properties located in Fauquier County, in the State of Vir¬ 
ginia, part of which is planted and operated as apple or¬ 
chards and known as Leeds Manor Orchards, and 
WHEREAS, said Company is also the owner of all 
buildings and improvements now existing on said proper¬ 
ties and is also the owner of all personal property in the 
way of tools and equipment for grading, packing or han¬ 
dling of apples and also trucks, sprayers and spraying 
equipment used in connection with the cultivation of said 
apple orchards and also eight mules, and 
WHEREAS, the said Company has agreed to sell all of 
its said properties in said Fauquier County, including said 
apple orchards and the above described personal property 
and equipment and all other personal property and equip¬ 
ment now on said properties, excepting a tract of about five 
acres of apple orchards adjoining the five acre tract now 
owned by Alice Barbour and a further small strip of about 
one-fourth acre heretofore deeded to said Alice Barbour, to 
and unto said Carl R. Swinson, at and for the total pur¬ 
chase price of Sixty Thousand Dollars ($60,000), with in¬ 
terest thereon at the rate of six per cent per annum, upon 
the terms and conditions hereinafter set out, and 
WHEREAS, the said Carl R. Swinson has agreed to take 
over all of said real estate and personal property as of Jan¬ 
uary 1, 1933, and to assume and pay all costs of operation 
of said apple orchards from said date, and, further, has 
agreed to cultivate, fertilize, spray and operate said apple 
orchards from date of January 1,1933, and to spend thereon 
in each year (except as hereinafter provided) prior to the 
date of harvesting not less than Five Thousand Dollars 
($5,000) in the cultivation of said apple orchards, with the 
distinct understanding and agreement that the Continen¬ 
tal Trust Company shall not be liable for any obligations 
incurred by the said Swinson, or any one else, for labor, 
goods, or material purchased for and delivered to said 
Leeds Manor Orchards. 
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WHEREAS, the said purchaser has agreed to purchase 
the aforesaid properties and equipment for the sum of Sixty 
Thousand Dollars ($60,000), with interest thereon at the 
rate of six per cent per annum, to be paid in full within ten 
(10) years from January 1, 1933, payments to be made, 
yearly, before the Thirty-first day of December of each year 
on the basis of six cents net per bushel on all graded apples, 
either No. 1 Utilities, or unclassified, (excluding ciders and 
culls) which may be harvested from said orchards during 
the apple season of 1933, and ten cents per bushel on all 
said classifications of apples (excluding as aforesaid ciders 
and culls) during the year 1934 and each year thereafter 
(except as hereinafter otherwise provided) until the ter¬ 
mination of the said ten year period, at which time the en¬ 
tire unpaid balance of the purchase price of Sixty Thousand 
Dollars ($60,000) together with any unpaid or accrued in¬ 
terest thereon at the rate of six per cent per annum, shall 
be paid in full, it being understood and agreed that said 
Swinson shall become responsible for and pay all State and 
County taxes on said properties for the year 1933 and sub¬ 
sequent years. 

NOW THEREFORE THIS AGREEMENT WITNESS¬ 
ETH that said Carl R. Swinson hereby agrees to expend 
for labor and materials to be actually performed or 
21 used in the management, operation, maintenance, cul¬ 
tivation, fertilizing and spraying of said Manor of 
Leeds Apple Orchards in the year 1933 and prior to the 
harvesting of the crops of said year and for each year there¬ 
after (except as hereinafter otherwise provided) the sum of 
Five Thousand Dollars ($5,000) for said purposes, and has 
agreed to produce satisfactory evidence to said Company 
that he has expended during each of said periods to the point 
of harvesting said sum of Five Thousand Dollars ($5,000), 
(except as hereinafter otherwise provided). 

And the parties hereto agree that when said Swinson has 
paid the sum of at least Ten Thousand Dollars ($10,000) on 
said purchase price, with interest accrued thereon at the 
rate of six per cent per annum up to the date of the pay¬ 
ment of said Ten Thousand Dollars ($10,000), and paid all 
accrued taxes by him agreed to be paid, he shall be entitled 
on demand to a deed for all of the above described proper¬ 
ties and to a bill of sale on all of the above described per- 
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sonal property and equipment now on said property, on 
condition that simultaneously therewith he or those to whom 
the property shall be at his direction conveyed, shall exe¬ 
cute a first mortgage or deed of trust upon all of said prop¬ 
erties to be conveyed as aforesaid securing notes or other 
forms of indebtedness representing the unpaid balance of 
said purchase price then due, said mortgage to be made pay¬ 
able on or before January 1, 1943, and to be paid in the 
same manner as hereinbefore stated. 

IT IS FURTHER AGREED by the said Swinson that 
in the event he does not in any year (except as hereinafter 
provided) prior to the giving of the said deed and execu¬ 
tion of said mortgage produce satisfactory evidence that 
he has expended a minimum of Five Thousand Dollars 
($5,000), as hereinabove described, in the purchase of ma¬ 
terials and cost of labor actually used and performed in 
and about the said Orchards in the maintenance of the same, 
as stated, or fails to pay the annual payments hereinbefore 
agreed to be paid, then all payments heretofore made by 
him on account of the purchase price of said property 
shall be forfeited and be considered as liquidated dam¬ 
ages on account of his failure to keep his contract, and he 
shall thereupon become a tenant of the said Company at 
sufferance, subject to the usual notice given such tenants 
under the laws of the State of Virginia, and the Company 
shall thereupon have the right to forthwith recover posses¬ 
sion of the said property and all the personal property 
turned over to him in the same condition as when delivered 
to him (usual wear and tear from the ordinary use in and 
about the operation of the orchard excepted), and the said 
Swinson shall peacefully surrender the same to the said 
Company together with all of said personal property. The 
said Swinson shall not have the right to sell or dispose of 
any of the said personal property without, first, obtaining 
consent of the said Company in writing. 

IT IS FURTHER UNDERSTOOD AND AGREED be¬ 
tween the said Company and said Swinson that if at the 
beginning of any apple season as the result of frost or any 
other element or Act of God, it becomes evident to the sat¬ 
isfaction of the parties hereto that during that particular 
apple season there will be no crop of apples to be raised 
which would be worth cultivating, then the said Swinson 
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shall be relieved as to that particular year of making any 
other expenditures than those necessary for cleaning or 
pruning and for caring for the live stock and the personal 
property on said properties. 

And to the due performance of the aforesaid covenants 
and agreements, hereinabove agreed to be performed by 
each of said parties to this agreement, the said purchaser 
hereby binds himself, his assigns, heirs or personal repre¬ 
sentatives, and the said Company hereby binds itself, its 
assigns and its successors. 

IN WITNESS WHEREOF, the said purchaser has here¬ 
to set his hand and seal on the day and year hereinabove 
written and the said Company has duly executed this con¬ 
tract in its corporate name and has caused it to be 
22 signed by its president, attested by its secretary, 
and its corporate seal to be hereto affixed on the day 
and year above stated. 

CONTINENTAL TRUST COMPANY 
By: (s) WADE H. COOPER (Seal) 
President 

Party of the first part. 

(s) CARL R. SWINSON 

(Seal) 

ATTEST: 

(s) ALICE BARBOUR 
Secretary 

(Seal) 

WITNESS: 

(s) WILLIAM L. BROWNING 
District of Columbia, ss : 

Before the undersigned, a notary public in and for the 
District of Columbia, on the 11th day of January, 1933, 
personally appeared Wade H. Cooper, President of the 
Continental Trust Company, a party to the above instru¬ 
ment, dated January 11th, 1933, and acknowledged that he 
had signed the same as President thereof, and also person¬ 
ally appeared Carl R. Swinson and acknowledged that he 
had executed the same, both said Wade H. Cooper and said 
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Carl R. Swinson being personally known to the under¬ 
signed. 

Given under my hand and sead this 11th day of Janu¬ 
ary, 1933. 

(Notarial Seal) 

(s) W. L. THOMAS 

Notary Public, D. C. 

My commission expires September 9, 1936. 

23 EXHIBIT B 

February 3, 1934. 

Comptroller of the Currency, 

Treasury Department, 

Washington, D. C. 

Re: Asset No. 209, Manor of Leeds 
Orchard, Fauquier County, Va., 

Offer of purchase. 

Expedited Reply Requested 

Sir: 

Carried among my assets as #209 in an amount of 
$89,943.08 is an apple orchard located in Fauquier County, 
Virginia, containing 2,431.87 acres of land on which there 
are approximately 22,000 fruit bearing apple trees of var¬ 
ious varieties. This property is assessed at $34,200 and 
has a quantity of equipment consisting of spraying ma¬ 
chines, mowing machines, a small quantity of live stock and 
a few tenants houses, as well as a packing house. 

About a month before the Continental Trust Company 
was closed as of the end of February 1933, a sales contract 
had been entered into with one Carl B. Swinson of Win¬ 
chester, Va., whereby he was to purchase the property for 
$60,000; the terms of the contract required him to spend a 
minimum amount of $5,000 per annum for fertilization,- 
spraying, pruning, clearing, etc. and to pay all labor bills 
as well as taxes and insurance. From the crop produced 
a certain percentage of the sales price of graded apples 
was to be applied to interest at 6% on the $60,000 and prin¬ 
cipal; and when an amount of $10,000 on account of prin¬ 
cipal had been paid, Swinson was to have received a deed 
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for the property and a first trust was to have been executed 
for the remaining $50,000. 

Because of severe hail storms in June and July of 1933 
and the hurricane in August of 1933, the crop of this past 
season was a complete failure (a provision was incorpo¬ 
rated in the contract that in such an event Swinson was to 
be relieved of any payment on account of interest or prin¬ 
cipal). Swinson has to all intents and purposes repudiated 
his contract by not having submitted vouchers showing his 
expenditures in anticipation of the 1933 crop, nor has he 
paid the taxes or insurance and there are a number of labor 
bills and also bills for spraying material still unpaid. 

Mr. Baldwin, Receiver of the Commercial National Bank, 
and I have discussed the problems of this asset at great 
length and unless sufficient capital is available at once, out 
of which payment could be made for the necessary pruning 
of the apple trees (which should be done immediately), 
the clearing of the ground around the trees, ringing the 
trees to prevent insects from infesting the trees when they 
commence to bud, fertilization, and the spraying of all of 
the trees at the proper moment in order to insure perfect 
fruit, labor to accomplish all of these things, etc., the whole 
property will depreciate quickly and the value of the trees 
as fruit bearing units will deteriorate so rapidly that it 
would take a considerable sum of money to rehabilitate in 
order to put the orchard back in a fruit bearing condition. 
If these things are to be accomplished, capital of at least 
ten or twelve thousand dollars should be available and then 
if the orchard is properly handled by an expert who knows 
how to prune, when to prune, when to spray and when to do 
the other necessary things, there is a possibility of a fairly 
successful crop of salable apples which, conservatively, 
should bring in from thirty to forty thousand dollars; how¬ 
ever, this is speculative because of the elements and other 
factors. 

Besides all of the conditions and requirements set forth 
above the property is situated in a very mountainous sec¬ 
tion and the roads are frequently impassable and 
24 are simply passages between and through the rows 
of apple trees, with perhaps a little shale or rocks 
thrown on the surface; furthermore, the packing house, 
which is located in the valley and to which all of the fruit 
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would have to be hauled, is two-and-one-half miles from 
Markham, Virginia, the nearest shipping point, and the 
road between the packing house and Markham is very poor 
and frequently impassable; these road conditions add ma¬ 
terially to the expense of shipping the fruit. 

Mr. T. H. Maddux, of Marshall, Virginia, has made an 
offer to purchase the property outright for a sum of $10,- 
000.00; $1,000.00 of which is to be paid immediately and the 
remaining $9,000.00 to be paid on the first day of March, 
or after title has been examined and all necessary taxes 
paid. While this offer of $10,000.00 at first appears ridic¬ 
ulous for an asset representing approximately $90,000.00 
I have discussed this angle with Mr. Baldwin who concurs 
in my opinion that even though it is a sacrifice price, our 
trusts would fare much better to be rid of this asset which 
will soon become an encumbrance. For your further infor¬ 
mation, you are advised that I have been in contact with a 
great many prospective purchasers in and about Winches¬ 
ter and Warrenton, Virginia and even made a trip to Rich¬ 
mond to attempt to get an offer for the property which 
would be more advantageous for the trust; but invariably 
those who are apparently interested in purchasing such a 
tract refuse to make an offer after they have visited the 
place and have seen conditions of the roads, shipping fa¬ 
cilities, etc., and have estimated the expenditure necessary 
in order to put the place on a profitable basis. I am in¬ 
formed by persons who are in a position to know and in 
whom I have the utmost confidence that Mr. Maddux is a 
reputable and responsible gentleman and anticipates spend¬ 
ing approximately $40,000 in establishing a canning plant 
on the place rather than going into the speculative business 
of shipping apples. 

In view of all of the foregoing, it is my recommendation, 
concurred in by Mr. Baldwin, the Receiver of the Commer¬ 
cial National Bank, that this offer of $10,000.00 be accepted. 
It will, however, not be $10,000.00 net to us because taxes 
which were due in December and on which penalties are 
now accruing, amount to $358.66 and there undoubtedly will 
be a few other expenses in connection with the actual trans¬ 
fer of title. 

I have advised Mr. Maddux by telephone that, after dis¬ 
cussion with Mr. Baldwin, I am submitting to you my rec- 
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ommendation that his offer be accepted; and as the season 
is at hand when a tremendous lot of work and thousands of 
dollars will have to be spent upon the place to make it 
workable, he has naturally requested as prompt a decision 
as possible. There is enclosed herewith a copy of Mr. 
Maddux’ letter to me. 


Respectfully, 

JNO. S. BRYAN, 

Receiver. 

JSB :FB 
1 enclosure. 

25 EXHIBIT C 

COPY 

April 11, 1934. 

Comptroller of the Currency, 

Treasury Department, 

Washington, D. C. 

Re: Sale of Asset No. 209, Manor of Leeds Orchard. 

Sir: 

Reference is made to your letter CC of February 28,1934, 
wherein authority was given me to dispose of my asset No. 
209 known as Manor of Leeds Orchard in Fauquier County, 
Virginia, for a consideration of $10,000 after the acceptance 
of this price had been concurred in by Mr. Robert C. Bald¬ 
win, Receiver of the Commercial National Bank, Washing¬ 
ton, D. C. 

Since this authority was granted me I have entered into 
further negotiations for the sale of this property and have 
been successful in obtaining an offer of $15,010 all cash; 
however, because of the apparent cloud upon the title to 
the property, due to an attachment proceeding by the Lou¬ 
doun National Bank of Leesburg, Virginia, it will be neces¬ 
sary for me to enter into an agreement with the Loudoun 
National Bank to substitute the funds obtained from the 
sale of the orchard in lieu of the real estate, so that the 
purchaser may be protected in the event that I shall be 
unsuccessful in the Supreme Court of Virginia in having 
this attachment dismissed. A tentative draft of the agree¬ 
ment recites that interest bearing Government bonds will 
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be purchased with the proceeds from the sale of the orchard 
and that such bonds will be deposited in escrow in a Na¬ 
tional Bank in the State of Virginia, to be agreed upon by 
the Loudoun National Bank and myself and that if I am 
unsuccessful in obtaining a dismissal of the attachment, 
such bonds will be delivered to the Loudoun National Bank 
to the extent of their claim against my trust. 

It is my recommendation that I be authorized to accept 
the purchase price of $15,010 for the property and to enter 
into the agreement mentioned and it is, therefore, requested 
that I be authorized to petition the Court accordingly. 

Respectfully, 

JOHN S. BRYAN, 

Receiver. 

JSB :FB 

26 EXHIBIT D 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. -. 

In the matter of: 

John S. Bryan, Receiver of 
Continental Trust Company 

Petition of John S. Bryan, Receiver for Continental Trust 
Company for an Order Authorizing the Sale of Certain 
Real Estate. 


The petition of John S. Bryan, Receiver, as hereinafter 
set forth, respectfully represents to the Court: 

L 

That your petitioner is a citizen of the United States and 
was duly appointed Receiver of Continental Trust Com¬ 
pany on the 8th day of March, 1933, by the Comptroller of 
the Currency of the United States, a certified copy of said 
appointment being attached hereto, marked Exhibit “A” 
and prayed to be read as a part hereof; that he is the duly 
qualified and acting Receiver of Continental Trust Com¬ 
pany, an insolvent bank organized under the laws of the 
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District of Columbia, having its office and place of business 
in the District of Columbia and as such Receiver has posses¬ 
sion of the assets of said bank and is vested with the power 
to liquidate and terminate its affairs under control of and 
by direction of the said Comptroller of the Currency. 

n. 

That among the said assets is a certain tract of land 
known as Manor of Leeds Orchard located at Fauquier 
County, Virginia, and consisting of 2431.87 acres, being 
asset No. 209, and described as hereinafter set forth; to¬ 
gether with certain personal property in connection there¬ 
with consisting of spraying machines, mowing machines 
and live stock. 

III. 

That your petitioner is in receipt of an offer from one 
T. H. Maddux to purchase the said real and personal prop¬ 
erty for the sum of Fifteen Thousand and Ten Dollars 
($15,010.00); that every effort has been made to find a pur¬ 
chaser for this property at a higher price without 
27 success; that said property is rapidly deteriorating, 
and is in need of immediate services requiring an 
expenditure of several thousand dollars which petitioner 
does not deem it to the best interest of this trust to advance; 
that by virtue of the circumstances it is to the best interest 
of this trust that your petitioner be authorized to sell said 
property to said T. H. Maddux for the price aforesaid, and 
to execute a contract of sale and such other instrument or 
instruments as may be requisite and necessary to convey 
title to the said property which is described as follows: 

All that tract or parcel of land containing approximately 
two thousand four hundred and eleven and eighty-seven 
hundredths (2411.87) acres, consisting of nine smaller 
tracts, bounded and described as follows:— 

Tract No. 1 

Beginning at a corner marked by a hickory; thence north 
24 y 2 ° east 1633 feet; thence north 85>4° west 1278 feet; 
thence south 28^4° west 258 feet; thence south 3 3/4° east 
248 feet; thence south 32° west 662 feet; thence south 62° 
east 1215 feet to beginning, containing 38.5 acres. 
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Tract No. 2. 

Beginning at a corner known as Smith’s cornfield; thence 
north 28 3/4° east 1271 feet; thence north 47° west 467 
feet; thence north 10° west 455 feet; thence north 65° west 
578 feet; thence north 85j4° west 644 feet; thence north 
31*4.° east 1289 feet; thence north 35^4° west 4789 feet; 
thence north 75° west 1405 feet; thence south 6° west 2085 
feet; thence north 85^4° west 1570 feet; thence south 6° 
west 335 feet; thence north 85>4° west 292 feet; thence 
south 24j4° west 1633 feet; thence south 60 l /t° east 7408 
feet to beginning, containing 552 acres. 

Tract No. 3. 

Beginning at a corner Tract No. 2, thence north 35 3/4° 
east 1611 feet; thence north 69° east 1078 feet; thence north 
36° west 3356 feet; thence north 59*4° west 2085 feet; 
thence south 29^4° west 1750 feet; thence south 35j4° east 
4789 feet to the beginning, containing 266 acres. 

Tract No. 4. 

Beginning at a corner of Tract No. 3, thence north 77 3/4° 
east 700 feet; thence north 46° east 1355 feet; thence south 
30° east 267 feet; thence north 75*4° east 767 feet; thence 
north 1° west 2822 feet; thence north 15j4° east 170 feet; 
thence north 48j4° east 1155 feet; thence north 44° east 218 
feet; thence north 51 3/4° west 240 feet; thence north 46j4° 
west 2140 feet; thence north 79 3/4° west 170 feet; thence 
south 71 3/4° west 901 feet; thence north 89° west 798 feet; 
thence north 66>4° west 268 feet; thence north 79^4° west 
805 feet; thence north 88 3/4° west 560 feet; thence south 
36° east 1150 feet; thence south 21J4° west 3118 feet; 
thence south 36° east 3356 feet to the beginning, containing 
534.8 acres. 

28 Tract No. 5. 

This tract comprises all land not heretofore sold lying 
between tracts Nos. 2, 3, and 4, and the county Road, known 
as the Markham-Paris Road, which is 131 acres. 

Tract No. 6. 

This tract is bounded as follows: 

Starting at corner of property on Hickory Hill, and run¬ 
ning down Markham-Paris County Road toward Markham, 
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to the south boundary of the property; thence along stone 
fence south 63%° east to a corner between Lots 3 and 4 in 
section E; thence north 26%° east 498 feet to Orchard # 
Road; thence following said road to left leaving Lots 9, 19, 
16, 15 and 28 in Section E to the left; thence along said 
road to stream near building known as the Tin House; 
thence down said stream to north boundary; thence north 
60%° west along said boundary to point of beginning, con¬ 
taining 84 acres. 

Tract No. 7. 

This tract is bounded as follows: 

Beginning at intersection of stream and north boundary, 
corner of Tract 6; thence up said stream to Tin House; 
thence up left hand road and following same road as 
bounded Tract 6 to a point of intersection of roads at south 
boundary of lot No. 18 in Section E; thence following road 
up mountain past Lookout House to circle on north end of 
said mountain; thence a straight line to the southeast cor¬ 
ner of Lot 31 in Section D; thence north 2794° east 510 
feet to north boundary of property; thence down said boun¬ 
dary north 60%° west to point of beginning, containing 134 
acre^. 

Tract No. 8. 

This tract is bounded as follows: 

Starting at point on north boundary, corner of Tract 7, 
and running back along aforesaid described west boundary 
of Tract No. 7, to corner of Lot 18 in Section E; thence 
along road to line between Lots 3 and 4 in Section E; 
thence south 26%° west 498 feet to south boundary; thence 
south 63j4° east 480 feet; thence south 60^2° east 1285 feet; 
thence south 68° east 640 feet; thence north 40%° east 
6444 feet to north boundary; thence along said boundary 
north 60%° west to beginning, containing 359 acres. 

Tract No. 9. 

This tract is bounded as follows: 

Beginning at a point on south boundary, corner Tract No. 
8, thence south 54° east 982 feet; thence south 56^° east 
485 feet; thence south 27%° east 162 feet; thence south 61° 
east 1248 feet; thence north 27° east 5695 feet; thence north 
60%° west 1300 feet; thence south 40%° west 6444 feet, 
containing 310.6 acres. 
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29 All of the above tracts are shown on the plat made 
a part of deed from Gardner L. Boothe, Special 
Commissioner, to Continental Trust Company of Wash¬ 
ington, dated March 2, 1926, and recorded March 4, 1926, 
in Deed Book No. 128, page 192 of the land records of 
Fauquier County, Virginia. 

All those lots or parcels of ground containing twenty 
acres, situate and lying in Marshall Magisterial District, 
Fauquier County, Virginia, near Markham, being a part of 
the Leeds Manor Orchards, and being known and desig¬ 
nated as lots one and two, Section B, and lots twelve and 
thirteen, Section A, on the plat and survey made by W. S. 
Cowart, Civil Engineer, a copy of which said plat has been 
attached to and recorded in the Clerk’s office of Fauquier 
County, Virginia, with a deed from Gardner L. Boothe to 
the Continental Trust Company of Washington, D. C., 
dated March 2, 1926, and recorded March 4, 1926; 

All the foregoing property except that tract of land con¬ 
veyed by deed from Continental Trust Company to Alice 
Barbour dated November 9,1932, recorded January 9, 1933, 
in deed book 138, page 125 of the land records of Fauquier 
County, Virginia, containing by metes and bounds .214 
acres; and that tract of land conveyed by deed from Con¬ 
tinental Trust Company to Alice Barbour dated February 
20,1933, recorded February 23,1933, in deed book 138, page 
190 of the land records of Fauquier County, Virginia, con¬ 
taining by metes and bounds 4.84 acres. 

IV. 

That prior to the suspension of the Continental Trust 
Company, the Loudoun National Bank of Leesburg, Vir¬ 
ginia, instituted an attachment proceeding against such 
Continental Trust Company and in such proceeding levied 
an attachment against the property described herein. Such 
proceeding was tried in the Circuit Court of Loudoun 
County, Virginia, and such attachment was dismissed 
whereupon such Loudoun National Bank took an appeal to 
the Supreme Court of Appeals of the State of Virginia 
where such appeal is now pending. 

Because of pendency of said appeal the said T. H. Mad¬ 
dux, the prospective purchaser of said property has agreed 
with your petitioner that title to said property may be con- 


33 


WADE H. COOPER VS. J. F. T. O ^CONNOR. 

veyed to him subject to the lien of such attachment, if any, 
and that the purchase price for said property to be paid by 
him shall be invested in interest bearing bonds of the United 
States Government and deposited with the Federal Reserve 
Bank of Richmond, Virginia, on condition that if the de¬ 
cision of the said Supreme Court of Appeals of the State of 
Virginia is in favor of your petitioner the said bonds shall 
be delivered to him and if the decision of the said Supreme 
Court of Appeals of the State of Virginia is in favor of the 
said Loudoun National Bank of Leesburg, Virginia, 
30 the said bonds shall be delivered to the said T. H. 

Maddux who has made an agreement with said Lou¬ 
doun National Bank of Leesburg, Virginia for settling said 
attachment by the payment of the principal and interest 
claimed in the said attachment proceedings. In the opinion 
of your petitioner the making of such an agreement with 
the said T. H. Maddux is to the advantage of your peti¬ 
tioner’s trust. In the opinion of your petitioner it will be 
also to the advantage of this trust that when and if your 
petitioner receives the said United States Government 
bonds as free assets in accordance with the above described 
agreement your petitioner be authorized to dispose of such 
bonds for the highest and best price obtainable subject to 
the approval of the Comptroller of the Currency of the 
United States and without further reference to this Court. 

V. 

That in consideration of the conditions aforesaid the 
Comptroller of the Currency has instructed your petitioner 
to petition this Court for authority to do the things de¬ 
scribed above as being in the best interest of this trust; a 
true and correct copy of said instructions from the Comp¬ 
troller of the Currency to this petitioner being hereto at¬ 
tached marked Exhibit “B” and made and prayed to be 
read as a part hereof. 

WHEREFORE, the premises considered, this petitioner 
prays: 

1. That this Court make its order herein authorizing 
your petitioner to accept said offer and to execute such 
agreement and other conveyances as may be requisite and 
necessary in the premises to transfer title to said real es¬ 
tate to said T. H. Maddux and to receive from him in pay- 


34 


WADE H. COOPER VS. J. F. T. O’CONNOR. 

ment therefor the sum of $15,010.00; further, that such 
order authorize your petitioner to execute a contract with 
the said T. H. Maddux whereby the said proceeds of such 
sale will be invested in interest bearing bonds of the United 
States of America, and that such bonds shall be deposited 
with the Federal Reserve Bank at Richmond, Virginia, in 
trust for the following uses and purposes, to wit: 

1. In the event the Supreme Court of Appeals of the 
State of Virginia and the Supreme Court of the United 
States of America shall affirm the judgment of Fauquier 
County, Virginia, in dismissing the attachment proceedings 
instituted by Loudoun National Bank to deliver such bonds 
with the accumulated interest thereon to your peti- 
31 tioner; 

2. In the event the judgment of the Circuit Court of 
Fauquier County, Virginia, in said attachment proceedings 
shall be reversed by the highest court of competent juris¬ 
diction and the lien of Loudoun National Bank under said 
attachment shall be finally and conclusively established and 
confirmed, to deliver such bonds with accumulated interest 
thereon to the said T. II. Maddux, upon the happening of 
which event your petitioner shall be under no further ob¬ 
ligation of any kind to the said T. H. Maddux who shall 
agree to settle with the attaching creditors upon such terms 
and conditions as he and they may agree upon; further to 
authorize your petitioner to dispose of the said bonds of 
the United States if and when they come into your peti¬ 
tioner's hands as free assets for the highest and best price 
obtainable subject only to the approval of the Comptroller 
of the Currency of the United States and without further 
reference to this Court. 

3. And for such other and further relief as to the Court 
may seem meet and proper. 

(Signed) JOHN S. BRYAN 

Receiver of Continental Trust 
Company 

(Signed) BRICE CLAGETT 

515 Southern Building 
Washington, D. C. 

Attorney for Receiver 
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District of Columbia, ss : 

.John S. Bryan, being first duly sworn, deposes and says 
that he is Receiver of Continental Trust Company, a cor¬ 
poration, and as such Receiver is authorized to and does 
make this affidavit; that he has read the foregoing petition 
by him subscribed and knows the contents thereof; that the 
matters and things therein stated of his own personal 
knowledge are true, and those stated upon information and 
belief he believes to be true. 

(Signed) JOHN S. BRYAN 

Subscribed and sworn to before me this 13th dav of April, 
1934. 

(Signed) MINERVA C. CULTON 
Notary Public, D. C . 

32 COPY 


Treasury Department 


Office of the Comptroller of the Currency 


Washington, J). C., 
March 8, 1933. 


WHEREAS JOSEPH A. GAMBLE was duly appointed 
and commissioned Receiver of “Continental Trust Com¬ 
pany" located in the City of Washington, District of Co¬ 
lumbia, on the twenty-eighth day of February, 1933, and 
whereas the said Joseph A. Gamble has resigned to take 
effect at the close of business March 9, 1933. 

NOW, therefore, I, F. G. AW ALT, acting Comptroller 
of the Currency, do herein* appoint JOHN S. BRYAN, RE¬ 
CEIVER of “CONTINENTAL TRUST COMPANY” to 
take effect at the close of business on the ninth dav of 
March 1933, in place of the said JOSEPH A. GAMBLE, 
with all powers, duties and responsibilities given to or im¬ 
posed upon a Receiver under the provisions of the Revised 
Statutes of the United States which authorize the appoint¬ 
ment of a Receiver. 

IN WITNESS WHEREOF, I have hereto subscribed mv 

*> 

name and caused my seal of office to be affixed to these pres- 
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cuts, al iht* City of Washington, in the District of Colum¬ 
bia this eighth dav of March, A. D., 19.T5. 


(Seal) 


F.'G. A WALT 

Acting Com/)troller of the Cur¬ 
rency 


CERTIFIED a true copy: 

JXO. 8. BRYAX. 

(Signed) .1X0. S. BRVAX, Receiver. 
Witness: 

(Sinned) MARVIX McKEE 

Xotarv Public, D. C. 


Seal 


Xotarv Public, D. C. 
MARVIX McKEE. 


COPY 


April 12, 19:U. 


Mr. Jno. S. Bryan, Receiver, 

Continental Trust Company, 

Washington, I). C. 

In reply, please refer to CO 
Dear Sir: 

Receipt is acknowledged of your letter of April lltli, 
with further reference to asset Xo. 209, Manor of Leeds 
Orchard, which is described by you as beinir 2431.S7 acres 
of land locat(»d in Fauquier County, Virginia, on which 
there are approximately 22.000 fruit bearing ap]>le trees of 
various varieties. Included in this asset is certain equip¬ 
ment consisting of spraying machines and mowing machines 
and certain live stock which a re used in connection with the 
property. 

You state that you are now in receipt of an offer of 
$1 o,010.00 cash for this property, which offer is subject to 
the conditions as set forth below. It is your opinion that 
the acceptance of this offer would be in the interest of the 
trust and you so recommend. 

It appears from the information submitted that subse¬ 
quent to the suspension of your bank, the Loudoun Xa- 
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tioipil Bank of Leesburg. Virginia, instituted suit against 
your trust, and in such suit levied an attachment against 
tin* a hove mentioned property. This suit was tried in sev¬ 
eral of the lower courts of the State of Virginia, and your 
trust was successful therein. However, the Leesburg Bank 
appealed 1 his suit to the Supreme Court of the State of 
Virginia, and you indicate that it will possibly be from one 
to three years before a final decision is handed down. Tt 
is your opinion as well as the opinion of your trust at¬ 
torney that the Appellate Court will sustain the verdict of 
• he lower courts. 

Tin* person submitting the above mentioned offer does 
not desire to complete the purchase in view of 1 hi^ apparent 
cloud on the title, and after negotiating with him, an 
arrangement has been effected whereby the purchase price 
of $1 ">,010.00 less the payment of accrued taxes and ex¬ 
penses incident to tin* sale will be invested in Cnited States 
Covernmcnt bearing bonds, which will be delivered to a 
designated national bank located in the State of Virginia 
to be held in escrow pending the outcome of ihe suit re¬ 
ferred to. It is to be understood that in the event the Lees¬ 
burg Bank is successful in the suit, the bonds will be de¬ 
livered 1o it. and that in the event your trust is successful, 
the bonds will be delivered to you, together with all ac¬ 
cumulated interest thereon. You indicate that this matter 
has been presented to the Loudoun National Bank and it 
has agreed thereto, with the understanding that it will 
waive any claim it may have on the property in order that 
the sale may be completed. 

In consideration of your statements, and if you are con¬ 
vinced that tin* offer received for the property is in line 
with the present value thereof, you are. in accordance with 
your recommendation and provided this sale is approved 
in writing by Mr. Robert ('. Baldwin, Receiver of the Com¬ 
mercial National Bank of Washington, 1). ('., authorized 
to petition the court for authority to execute and deliver 
your Receiver’s or <juil claim deed to the 24M1.S7 acres of 
real estate, as well as a bill of sale covering the equipment 
and live stock, for a consideration of not less than $lo.010.00 
cash, with the understanding that the proceeds of the sale 
will be handled in the manner outlined above. 
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It is our opinion that the bonds should bo deposited with 
tile Federal Reserve Rank of Richmond, and you are 
accordingly authorized to enter into an agreement 
.'14 with the purchaser, the Loudoun National Bank of 
Leesburg, Virginia, and tin* Federal Reserve Bank, 
to the effect that the proceeds of the sale, after providing 
for the payment of the taxes due and other necessary ex¬ 
penses in connection therewith, will be invested in United 
States Government interest bearing securities which will 
be placed in escrow with the Federal Reserve Bank pend¬ 
ing determination of the suit herein above referred to, with 
the understanding that if the Leesburg Bank is successful 
in such suit, that the bonds will be sold and the proceeds 
thereof applied on the claim of the Leesburg Bank as set 
forth in the suit instituted by it against your trust, and 
that in the event your trust is successful in the suit, that 
the bonds together with all accumulated interest will lie de¬ 
livered to you. 

You should also include with your petition to the court 
a request for authority to dispose of the bonds to be ac¬ 
quired, if and when they come into your hands as free 
assets, for the highest and best price obtainable, subject 
only to the approval of this office and without further ref¬ 
erence to the court. 

You should proceed in this matter under the guidance of 
your trust attorney, in order that the interest of the trust 
will not be jeopardized. 

Please furnish for the completion of our files, the usual 
copies of the court papers, and a stipulation evidencing the 
terms of this transaction. \Ye also desire that you furnish 
an exact copy of the agreement that will be entered into as 
above set forth. 

Very truly yours, 

(s) E. II. GOUGH 

Deput y Compt roller 
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COPY 


File Xo. 2341 


The Commercial National Bank of Washington 
Washington. 1). C. 

Robert C. Baldwin 
Receiver 

In Liquidation 

April 12. 1934. 

Mr. John S. Bryan, Receiver, 

Continental Trust Company, 

Washington, I). C. 


Dear Sir: 

With reference to ihc Manor of Leeds Orchard property 
in Fauquier County, Virginia, an asset of the Continental 
Trust Company and pledged with The Commercial Na¬ 
tional Bank of Washington, please be advised that your 
contemplated sale of this property to Mr. T. II. Maddux, 
Marshall, Virginia, in the sum of $15,010.00 cash and in 
accordance with vour letter of even date to me, is herebv 
approved. 

Verv trulv vours. 


RCB al 
30 


(s) Robt. C. Baldwin 
Receiver 

EXHIBIT E 
COPY 


In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Miscellaneous No. 50 

In The Matter Of: 


John S. Bryan, Receiver of 
Continental Trust Company 

Order 

The above matter came on to be heard before the Court 
on the duly verified petition of John S. Bryan, Receiver of 
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tho Continental Trust Company of Washington, District of 
Columbia, and the Court bein'* fully advised in the premises, 
and finding that among the assets of said bank which came 
into the possession of the said petitioner as Receiver was 
certain real estate, being asset Xo. 209 Manor of Leeds 
Orchard, consisting of 2431.87 acres of land located in 
Fauquier County, Virginia, together with certain personal 
property located thereon; and finding further that the other 
allegations of said petitioner are true and that the author¬ 
ity prayed for in said petition is necessary in order to 
liquidate the assets of said bank and to serve the best in¬ 
terests of said bank, its depositors, creditors and share¬ 
holders; and further finding that the authority prayed for 
in said petition is within the jurisdiction of this Court, 
it is therefore, bv the Court* this 13th dav of April, 1934, 
ORDERED, ADJUDGED AXD DECREED that the 
said petitioner as Receiver of said bank be, and is hereby, 
authorized to execute and deliver to T. II. Maddux such 

contract and such convevanco or convevances as mav be 

* » • 

requisite and necessary in the premises to transfer to said 
T. H. Maddux all the right, title and interest of said Conti¬ 
nental Trust Company in and to the real estate described as 
follows: 

All that tract or parcel of land containing approximately 
two thousand four hundred and eleven and eighty-seven 
hundredths (2411.87) acres, consisting of nine smaller 
tracts, bounded and described as follows; 

Tract Xo. 1. 

Beginning at a corner marked by a hickory: thence 
37 north 24}/>° east 1633 feet; thence north 854° west 
127S feet; thence south 28VI* 0 west 258 feet; thence 
south 3%° east 248 feet: thence south 32° west 662 feet; 
thence south 62° east 1215 feet to beginning, containing 
38.5 acres. 

Tract Xo. 2. 

Beginning at a corner known as Smith’s cornfield: thence 
north 28%° east 1271 feet; thence north 47° west 467 feet: 
thence north 10° west 455 feet; thence north 65° west 578 
feet; thence north 85 '4° west 644 feet: thence north 31 V4 0 
east 1289 feet; thence north 35*4° west 4789 feet; thence 
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north 75° west 1405 feet; thence south 6° west 2085 feet; 
thence north 85)/° west 1570 feet; thence south 6° west 335 
feet; thence north 85)/'° west 202 feet; thence south 24>/° 
west 1033 feet; thence south 00)/° east 7408 feet to begin¬ 
ning;, containing 552 acres. 

Tract Xo. 3. 

Beginning at a corner Tract Xo. 2, thence north 35%° 
east 1611 feet; thence north 69° east 1078 feet; thence north 
30 west 3350 feet: thence north 58/>° west 2085 feet; 
thence south 29)/»° west 1750 feet; thence south 35)/° east 
4789 feet to the beginning, containing 200 acres. 

Tract Xo. 4. 

Beginning at a corner of Tract Xo. 3, thence north 77%° 
east 700 feet; thence north 40° east 1355 feet; thence south 
30 east 207 feet; thence north 75)/ east 707 feet: thence 
north 1 west 2822 feet; thence north 15)//’ east 170 feet; 
thence north 48)/° east 1155 feet; thence north 44° east 
218 feet; thence north 51%° west 240 feet; thence north 
40'j west 2140 feet; thence north 7954° west 170 feet; 
thence south 71%° west 901 feet; thence north 89° west 
798 feel; thence north 00)/>" west 208 feet; thence north 
79'/. west 805 feet; thence north 8S%° west 560 feet; 
thence south 30 east 1150 feet; thence south 21)/° west 
3118 feet: thence south 3(5 east 3350 feet to the beginning, 
containing 534.8 acres. 


Tract Xo. 5. 

This tract comprises all land not heretofore sold lying 
between tracts Xos. 2, 3 and 4, and the County Road, known 
as the Markham-Paris Road, which is 131 acres. 

Tract Xo. 6. 


This tract is bounded as follows: 

Starting at corner of property on Hickory Hill, and run¬ 
ning down Markham-Paris Countv Road toward Markham, 
to the south boundary of the property; thence along stone 
fence south 03)/° east to a corner between Lots 3 and 4 in 
Section E: thence north 2(5 : ; / j 0 east 498 feet to Orchard 
Road; thence following said road to left leaving Lots 9, 19, 
1(5, 15, and 28 in Section E to the left; thence along said 
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road to stream near building known as the Tin House; 
thence down said stream to north boundary; thence north 
60%° west along said boundary to point of beginning, con¬ 
taining 84 acres. 

3S Tract Xo. 7. 

This tract is bounded as follows: 

Beginning at intersection of stream and north boundary, 
corner of Tract 6; thence up said stream to Tin House; 
thence up left hand road and following same road as 
bounded Tract G to a point of intersection of roads at south 
boundary of lot Xo. 18 in Section E; thence following road 
up mountain past Lookout House to circle on north end of 
said mountain; thence a straight line to the southeast cor¬ 
ner of Lot 31 in Section D ; thence north 27%° east 510 feet 
to north boundary of property; thence down said boundary 
north 60%° west to point of beginning, containing 13*4 
acres. 

Tract Xo. 8. 

This tract is bounded as follows: 

Starting at point on north boundary, corner of Tract 7, 
and running back along aforesaid described west boundary 
of Tract Xo. 7, to corner of Lot 18 in Section E; thence 
along road to line between'Lots 3 and 4 in Section E; thence 
south 26%° west 498 feet to south boundary; thence south 
63*4° east 480 feet; thence south GO 1 /!* 0 ojist 1285 feet; 
thence south 68° east 640 feet; thence north 40%° east 6444 
feet to north boundary; thence along said boundary north 
60%° west to beginning, containing 359 acres. 

Tract Xo. 9. 

This tract is bounded as follows: 

Beginning at a point on south boundary, corner Tract 
Xo. 8, thence south 54° east 982 feet; thence south 56j4° 
east 485 feet; thence south 27% 0 east 162 feet: thence south 
61° east 1248 feet; thence north 27° east 6595 feet; thence 
north 60%° west 1300 feet; thence south 40%° west 6444 
feet, containing 310.6 acres. 

All of the above tracts are shown on the plat made a part 
of deed from Gardner L. Boothe, Special Commissioner, to 
Continental Trust Company of Washington, dated March 
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2, 1926, and recorded March 4, 1926 in Deed Book No. 12, 
pane 192 of the land records of Fauquier County, Virginia. 

All those lots or parcels of ground containing 1 twenty 
acres, situate and lying in Marshall Magisterial District, 
Fauquier County, Virginia, near Markham, being a part of 
Leeds Manor Orchards, and being known and designated as 
lots one and two, Section B, and lots twelve and thirteen, 
Section A, on the plat and survey made by W. S. Cowart, 
Civil Engineer, a copy of which said plat has been attached 
to and recorded in the Clerk’s Office of Fauquier County, 
Virginia, with a deed from Gardner L. Boothe to the Con¬ 
tinental Trust Company of Washington, D. C., dated March 
2, 1926, and recorded March 4, 1926; 

All the foregoing property except that tract of land con¬ 
veyed by deed from Continental Trust Company to 
39 Alice Barbour dated November 9, 1932, recorded 
.January 9, 1933, in deed book 138, page 125 of the 
land records of Fauquier County, Virginia, containing by 
metes and bounds .214 acres; and that tract of land con¬ 
veyed by deed from Continental Trust Company to Alice 
Barbour dated February 20, 1933, recorded February 23, 
1933, in deed book 138, page 190 of the land records of 
Fauquier County, Virginia, containing by metes and bounds 


4.84 acres. 

That said petitioner is also authorized to receive from 
said T. H. Maddux in payment therefor and in payment for 
the said personal property consisting of certain spraying 
machines, mowing machines and live stock upon and per¬ 
taining to said real estate the sum of $15,010.00; and peti¬ 
tioner is further authorized to execute a contract with the 
said T. H. Maddux whereby the proceeds of such sale will 
be invested in interest bearing bonds of the United States 
of America such bonds to be deposited with the Federal 
Reserve Bank at Richmond, Virginia in trust for the fol¬ 
lowing uses and purposes, to wit: 

1. In the event the Supreme Court of Appeals of the State 
of Virginia and the Supreme Court of the United States 
of America shall affirm the judgment of Fauquier County, 
Virginia, in dismissing the attachment proceedings insti¬ 
tuted by Loudoun National Bank to deliver such bonds 
with the accumulated interest thereon to your petitioner; 

2. In the event the judgment of the Circuit Court of 
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Fauquier County, Virginia, in said attachment proceedings 
shall be reversed by the highest court of competent juris¬ 
diction and the lien of Loudoun National Bank under said 
attachment shall be finally and conclusively established 
and confirmed, to deliver such bonds with accumulated in¬ 
terest thereon to the said T. H. Maddux, upon the happen¬ 
ing of which event your petitioner shall be under no further 
obligation of any kind to the said T. H. Maddux, who shall 
agree to settle with the attaching creditors upon such terms 
and conditions as he and they may agree upon. 

The said petitioner is further authorized to dispose of 
the said bonds of the United States if and when they come 
into petitioner’s hands as free assets for the highest and 
best price obtainable subject to the approval of the Comp¬ 
troller of the Currency of the United States and without 
further reference to this Court and to perform all such 

other acts as mav Ik* necessary to effectuate the authority 

* * » 

contained herein. 

(S) JENNINGS BAILEY 
Justice 

40 EXHIBIT F 

COPY 

Treasury Department 
Washington 

June 21, 1934. 

Mr. Jno. S. Bryan, Receiver, 

Continental Trust Company, 

Washington, D. C. 

In Reply, please refer to CC. 

Dear Sir: 

Receipt is acknowledged of your letter of June 19th, in 
which you state that in office letter of April 12th you were 
authorized to dispose of the Manor of Leeds Orchard con¬ 
taining 2431.87 acres of land, as well as the equipment and 
livestock owned by the trust in connection therewith, for a 
consideration of not less than $15,010.00 cash. 

You now advise that after further investigation the mat¬ 
ter, it has been found that there are 2579.87 acres of land 
in connection with this orchard, and you request that the 
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above mentioned office letter be amended to authorize you 

to issue a deed covering the entire acreage. 

In consideration of your statements and recommendation, 

the authority extended in office letter of April 12th is 

amended to the effect that you are authorized to petition 

the court for authority to execute and deliver vour Receiv- 

• •> 

er's or quit claim deed covering 2579.87 acres of land in¬ 
stead of 2431.87 acres. 

With this exception, the authorization and instructions 
extended in the above mentioned office letter will be adhered 
to. 

Very truly vours, 

GIBBS LYONS 

Deputy Comptroller 

41 EXHIBIT G 

In tiie Supreme Court of the District of Columbia 

Holding an Equity Court 

Miscellaneous No. 50 

In The Matter Of: 

John S. Bryan, Receiver Of 
Continental Trust Company 

Petition of John S. Bryan , Receiver for Continental Trust 
Company for a Supplemental Order Regarding the 
Manor of Leeds Orchard. 

Petition of John S. Bryan, Receiver, as hereinafter set 
forth respectfully represents to the Court: 

I. 

That the Petitioner is a citizen of the United States and 
was duly appointed Receiver of Continental Trust Com¬ 
pany on the 8th day of March, 1933, by the Comptroller of 
the Currency of the United States, a certified copy of said 
appointment being attached hereto, marked Exhibit “A” 
and prayed to be read as a part hereof; that he is the duly 
qualified and acting Receiver of Continental Trust Com¬ 
pany, an insolvent bank organized under the laws of the 
District of Columbia, having its office and place of busi¬ 
ness in the District of Columbia, and as such Receiver has 
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possession of the assets of said bank and is vested with 
the power to liquidate and terminate its affairs under con¬ 
trol of and by direction of said Comptroller of the Cur¬ 
rency. 

V 

n. 

That on April 13, 1934, lie petitioned this Court to sell 
to T. H. Maddux for the sum of Fifteen Thousand and Ten 
Dollars ($15,010.00) one of the assets of said trust de¬ 
scribed in said petition as “a certain tract of land known 
as Manor of Leeds Orchard located at Fauquier County, 
Virginia, and consisting of 2431.87 acres, being asset No. 
209, and described as hereinafter set forth; together with 
certain personal property in connection therewith consist¬ 
ing of spraying machines, mowing machines and live 
stock.” That on the same day, April 13, 1934, this Court 
by Mr. Justice Bailey issued its order authorizing peti¬ 
tioner to make the sale petitioned for, said order describing 
in detail real property totaling 2431.87 acres. 

42 III. 

That subsequently, in connection with the examination 
of title preliminary to the delivery of a deed to the Manor 
of Leeds Orchard to the said T. H. Maddux, it was dis¬ 
covered that the said Manor of Leeds Orchard as owned 
by the Continental Trust Company actually contained 
2579.87 acres and that it was the intent of both the buyer 
and seller in the above described transaction to convey to 
the said T. H. Maddux the entire Manor of Leeds Orchard 
as owned by the said Continental Trust Company and that 
the consideration described in the above mentioned peti¬ 
tion and order of April 13, 1934, was supposed to cover the 
entire Manor of Leeds Orchard. 

IV. 

That upon the said facts being presented to the Comptroller 
of the Currency, he has authorized petitioner to petition 
this Court for authority to convey to the said T. H. Mad¬ 
dux the 148 acres included in said Manor of Leeds Orchard 
which was not authorized to be conveyed in said previous 
Order of this Court dated April 13, 1934, a true and correct 
copy of said instructions from the Comptroller of the Cur- 
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rencv to this purchase are hereto attached marked Exhibit 
“B” and made and prayed to be read as a part hereof. 

WHEREFORE, the premises considered, this petitioner 
prays: 

1. That this Court make its order herein authorizing 
your petitioner to execute such conveyances as may be 
requisite and necessary in the premises to transfer to T. II. 
Maddux, all of the right, title, and interest of the Continen¬ 
tal Trust Company in that certain tract or parcel of land 
lying and being in the County of Fauquier, State of Vir¬ 
ginia and containing 148 acres more or less and described 
as follows: 

“beginning at a gate on ihe countv road and running 
West with said Brown's fence of the Fergusson land, 
thence with said land to Judge Ord’s line, thence with said 
Ord’s line to a new fence on Abner Cornwell’s line, thence 
with said Cornwell's line to a Poplar tree in line of Dr. 
A. S. Payne, thence with Payne's line to a double Cherry 
tree, near the mountain road, and thence with said road 
with Ord’s line to the beginning,” together with the appur¬ 
tenances to said property belonging or in any wise ap¬ 
pertaining. Reference is hereby made to deeds re- 
43 corded in Fauquier County Clerk’s Office, in Deed 
books =11(5-492, if94-53 and =89-523, for a more 
complete description of said Gordon Farm. 

The above described property being the same property 
among others transferred by Alexander Gilbank Twigg, by 
Deed dated January 2(5, 1917 to Josephine Conrad Twigg, 
said deed being duly recorded in deed book #11(5, page 492, 
in the County of Fauquier, in the State of Virginia. 

2. That all of the other provisions of the order of this 
Court made April 13, 1934, shall remain in full force and 
effect. 

3. And for such other and further relief as to the Court 
may seem meet and proper. 

(s) JOHN S. BRYAN 

Receiver , Continental 
Trust Co. 

(s) BRICE CL AG ETT 

At to me!) for Receiver 
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District of Columbia, $ s : 

John S. Bryan, being first duly sworn, deposes and says 
that he is Receiver of Continental Trust Company, a cor¬ 
poration, and as such Receiver is authorized to and does 
make this affidavit; that lie has read the foregoing petition 
by him subscribed and knows the contents thereof; that the 
matters and things therein stated ot' his own personal 
knowledge are true, and those stated upon information and 
belief he believes to be true. 

(s) JOHN S. BRYAX 

Subscribed and sworn to before me this 29th day of June, 
1934. 

(s) CLARKE COXWAY 

(Seal) Notary Public, I). C. 

44 EXHIBIT H 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Miscellaneous Xo. 30 

In The Matter Of: 

John S. Bryan, Receiver of 
Continental Trust Company 

Order 

The above matter came on to be heard before the Court 
on the duly verified petition of John S. Bryan, Receiver of 
the Continental Trust Company of Washington, District of 
Columbia, and the Court finding that said petition has been 
duly authorized by the Comptroller of the Currency of the 
United States, it is therefore by the Court this 30th day of 
June, 1934, 

ORDERED, ADJUDGED and DECREED that the said 
petitioner as Receiver of said bank be, and is hereby au¬ 
thorized to convey to T. 11. Maddux all of the right, title, and 
interest of the Continental Trust Company in that certain 
tract or parcel of land lying and being in the County of 
Fauquier, State of Virginia, and containing 148 acres more 
or less, and described as follows: 
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“beginning at a gate on the county road and running 
West with said Brown’s fence of the Fergusson land, thence 
with said land to Judge Ord’s line, thence with said Ord’s 
line to a new fence on Abner Cornwell’s line, thence with 
said Cornwell’s line to a Poplar tree in line of Dr. A. S. 
Payne, thence with Payne’s line to a double Cherry tree, 
near the mountain road, ami thence with said road with 
Ord's line to the beginning,” together with the appurte¬ 
nances to said property belonging or in any wise appertain¬ 
ing. Reference is hereby made to deeds recorded in 
Fauquier County Clerks Office, in Deed books = 116-492, 
= 94 - 0 .'! and =89-523, for a more complete description of 
said Gordon Farm. 

The above described property being the same property 
among other transferred by Alexander Gilbank Twigg, by 
Deed dated January 2(5, 1917 to Josephine Conrad Twigg, 
said deed being duly recorded in deed book =116, page 
492, in the County of Fauquier, in the State of Virginia, 
and, 


It is further ORDERED, ADJUDGED and DE¬ 
CREED that the order of this Court dated April 13, 1934, 
authorizing the conveyance of the Manor of Leeds Orchard 
in Fauquier County, Virginia shall remain in full force and 
effect and that the condition of said order shall apply to 
the conveyance herein provided. 


(s) DANIEL W. O’DONOGHUE 

J list ICC 


45 EXHIBIT I 

Fauquier Circuit Court, 

April 13, 1934 

Petit ion of .John S. Bryan , Receiver of Continental Trust 
Company, for Authority to Sell Real Estate Belonging 
to Continental Trust Company Situated in Fauquier 
County, Virginia 

This matter coming on to be heard upon the petition of 
John S. Bryan, Receiver of Continental Trust Company, 
the Exhibit therewith filed, and was argued by counsel, and 
it appearing to the Court that Continental Trust Company 
is the owner of certain real estate situated in Fauquier 
County, Virginia, containing 2431.87 acres, together with 
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certain personal property situated thereon; that Continen¬ 
tal Trust Company is an insolvent Bank organized under 
the laws of the District of Columbia and having its office 
and place of business in the District of Columbia; that 
under the United States statutes in such cases made and 
provided the Comptroller of the Currency of the United 
States is authorized and empowered to appoint a receiver 
for insolvent banks having their offices and places of busi¬ 
ness in the District of Columbia to the same extent as pro¬ 
vided in the laws of the United States with respect to Na¬ 
tional Banks; that pursuant to such authority the Comp¬ 
troller of the Currency of the United States has appointed 
John S. Bryan, Receiver for said Continental Trust Com¬ 
pany; that the said John S. Bryan has duly qualified and is 
acting as such Receiver, and has taken possession of the 
books, records, and assets of said Continental Trust Com¬ 
pany, including the real and personal property above men¬ 
tioned; that the said John S. Bryan, Receiver, as aforesaid, 
has received an offer from one T. H. Maddux to purchase 
the said real estate and personal property for the sum of 
$15,010.00 cash; that the Comptroller of the Currency of 
the United States has approved the acceptance of the said 
offer; that the said Receiver is of the opinion that the said 
offer is the best offer obtainable, and that the interests of 
his trust would be promoted by the acceptance thereof, and 
that the Supreme Court of the District of Columbia, a Court 
of competent jurisdiction in such matters, by an 
46 order entered on the 13th day of April, 1934, HAS 
Authorized and directed the said John S. Bryan, Re¬ 
ceiver, to accept the said offer, and to execute and deliver 
to said T. H. Maddux such contract and such conveyance or 
conveyances as may be requisite and necessaiy to transfer 
to the said T. H. Maddux all the right, title, and interest of 
Continental Trust Company in and to the said real and per¬ 
sonal property, and it further appearing that this Court is 
likewise a Court of competent jurisdiction in such matters, 
and the Court being of the opinion that the said offer 
should be accepted, upon consideration whereof it is ad¬ 
judged, ordered, and decreed, as follows: 

1. That John S. Byran, Receiver of Continental Trust 
Company, be, and he hereby is authorized and directed to 
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accept the offer of T. H. Maddux, and to execute and de¬ 
liver to the said T. H. Maddux such contract and such con¬ 
veyance or conveyances as may be requisite and necessary 
to transfer all the right, title, and interest of Continental 
Trust Company in and to the said real and personal prop¬ 
erty, and to collect from the said T. H. Maddux the pur¬ 
chase price of $15,010.00, and to disburse the same under the 
supervision and direction of the Comptroller of the Cur¬ 
rency of the United States. 

2. That the execution and delivery by the said John S. 
Bryan, Receiver of Continental Trust Company, of a deed 
conveying the said real estate to T. H. Maddux shall oper¬ 
ate to transfer all the right, title and interest of Continen¬ 
tal Trust Company in and to said real estate to the said 
T. H. Maddux. 

3. That the Clerk of this Court be, and he hereby is di¬ 
rected to copy this order in the current deed book in his 
office and to index the same in the names of Continental 
Trust Company, John S. Bryan, Receiver of Continental 
Trust Company, and T. II. Maddux. 

A Copy teste: 

T E BARTENSTEIN 
Clerk 

47 EXHIBIT J 

In the Circuit Court of Fauquier County, Virginia 

Petition of John S. Bryan, Receiver of Continental Trust 
Company , for Authority to Sell Real Estate Belonging 
to Continental Trust Company , Situated in Fauquier 
County , Virginia. 

To the Honorable J. R. H. Alexander, Judge of the Cir¬ 
cuit Court of Fauquier County, Virginia: 

John S. Bryan, Receiver of Continental Trust Company, 
exhibits this his petition, and thereupon says, as follows: 

1. That on the 8th day of March, 1933, he was duly ap¬ 
pointed Receiver of Continental Trust Company by the 
Comptroller of the Currency of the United States; that he 
has duly qualified as Receiver of said Continental Trust 
Company which is an insolvent bank organized under the 
laws of the District of Columbia having its office and place 
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of business in the District of Columbia, and, as such re¬ 
ceiver, he has taken possession of the books, records, and 
assets of said Continental Trust Company, and pursuant to 
act of Congress in such cases made and provided is vested 
with the power and duty to liquidate and terminate the af¬ 
fairs of said Continental Trust Company under the control 
and supervision of the Comptroller of the Currency. 

2. That it is expressly provided in Title 12, Section 192 
of the Code of Laws of the United States of America that 
the Receiver of a national banking association, or a bank 
having its office or place of business in the District of Co¬ 
lumbia, may sell all of the real and personal property of 
such insolvent institution upon the order of a Court of com¬ 
petent jurisdiction. 

3. That among the assets of Continental Trust Company 
is a certain tract of land, known as “Manor of Leeds Or¬ 
chard,’’ situated in Fauquier County, Virginia, containing 
2431.87 acres, together with certain personal property 
thereon, consisting of spraying machines, mowing ma¬ 
chines, and live stock. 

4. That petitioner is in receipt of an offer of one T. H. 

Maddux to purchase the said real and personal prop- 
48 erty for the sum of $15,010.00; THAT PETITIONER 

believes this is the best price obtainable; that the 
interests of his trust would be promoted by the acceptance 
of the said offer; that the Comptroller of the Currency has 
approved the acceptance of the said offer; that petitioner 
has applied to the Supreme Court of the District of Colum¬ 
bia, a Court of competent jurisdiction in such matters, for 
authority to sell the real and personal property to the said 
T. H. Maddux for the price mentioned, and that the said 
Court by an order entered on the 13th day of April, 1934, a 
certified copy of which is hereto attached and made a part 
hereof, marked “Exhibit A,” has authorized and approved 
the acceptance of the said offer, and has authorized peti¬ 
tioner to execute and deliver to T. H. Maddux such con¬ 
tract and such conveyance or conveyances as may be neces¬ 
sary and requisite to transfer to said T. H. Maddux all of 
the right, title, and interest of Continental Trust Company 
in and to the said real estate, which is more particularly de¬ 
scribed in the said order. 
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WHEREFORE, the premises considered, your peti¬ 
tioner prays that an order may be entered by this Honor¬ 
able Court authorizing and directing him to accept the offer 
of the said T. H. Maddux; to execute and deliver such con¬ 
tract and such conveyance or conveyances as may be neces¬ 
sary to transfer to the said T. H. Maddux all of the right, 
title, and interest of Continental Trust Company in and to 
said real and personal property, and to collect the purchase 
price of $15,010.00 from the said T. H. Maddux, and to dis¬ 
burse the same under the supervision and direction of the 
Comptroller of the Currency of the United States. 

And, as in duty bound, your petitioner will every pray, 
etc. 

49 Amendment to Bill of Complaint 

Filed December 10 1937 

# • • 

For amendment to the fifth paragraph of the Bill of Com¬ 
plaint herein, plaintiff further avers that at the time of the 
sale and conveyance of said property by defendants to the 
said T. H. Maddox, on or about April 13, 1934, the defen¬ 
dants had charge, custody and control of said property, and 
knew, or had reasonable opportunity to know, and are 
charged with knowledge of the condition and value of said 
property; that said property was and is a well known prop¬ 
erty, then in a state of production, and the defendants knew, 
or by the exercise of reasonable and proper diligence as 
such officials, could have determined as to the condition and 
value of said property; that said property was then a pro¬ 
ducing property, with bearing apple trees in excess of 27,000 
trees, and had then and has at all times since had a reason- 
abls value in excess of $100,000, all of which was well 
known to defendants, or could have been learned by them 
in the exercise of reasonable and proper diligence as such 
officials. 

And plaintiff further states that the sale price of $15,- 
010 which the defendants accepted and received for said 
property was the result of a first offer of $10,000, which 
was made by the said Maddux for said property, which offer 
was in process of being accepted by defendants, and had 
been recommended for acceptance by the Receivers, Bald- 
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win and Bryan, two of the defendants; whose recommenda¬ 
tion was approved by the Comptroller; that said offer, 
though not publicly advertised by defendants, and before 
its acceptance, was superseded by another offer in the sum 
of $15,010; that the last mentioned offer was immediately 
accepted by defendants, without effort or steps on their part 
to procure more favorable bidding, and your complainant 
says that said property, had it been properly adver- 
50 tised in the newspapers at Winchester, Virginia, and 
among the orchardists in Fauquier County, Virginia, 
and other surrounding counties, and had such advertise¬ 
ments properly and correctly described its condition and 
value that it would have brought a sum greatly in excess of 
the amount offered; had that failure to so advertise said 
property and to bring it before the natural buyers, the or¬ 
chard owners in said Fauquier County and other surround 
counties, was an act of gross negligence, showing an utter 
disregard of the interests of your complainant and others 
similarly situated; and your complainant further says that 
they failed to advertise said property as in equity and good 
conscience they were required to do; that said defendants, 
without notice to your complainant or other interested 
stockholders in the said Continental Trust Company, pro¬ 
ceeded to make said sale as aforesaid. 

n 

For amendment to the eighth paragraph of the Bill of 
Complaint herein, the plaintiff states that the defendants 
were acting as trustees, and representatives of the plain¬ 
tiff and other stockholders, depositors and creditors of the 
said Continental Trust Company and the said Bank in 
holding, managing and disposing of any property and as¬ 
sets of said institutions, and particularly the tract of land 
and the orchard referred to herein; that as such trustees 
and representatives of plaintiff and other stockholders, de¬ 
positors and creditors of said institutions, it was the duty 
of defendants to determine the character and value of the 
said land and the said orchard, and to so act and proceed in 
relation to said property in a way that would result in the 
reasonable protection of plaintiff, and other stockholders, 
depositors and creditors of said institutions; that among 
other things, in making sale or disposition of said 
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51 property, it was the duty of defendants to use rea¬ 
sonable and fair judgment in determining the condi¬ 
tion and value of said property and to make such sale or dis¬ 
position of said property as would enable the plaintiff and 
other stockholders, depositors and creditors of said insti¬ 
tutions to realize the reasonable and fair value of said prop¬ 
erty at any sale thereof; but plaintiff states that in mak¬ 
ing said sale and disposition of said property the defen¬ 
dants, by gross negligence and lack of care failed to use 
reasonable or fair judgment in determining the condition 
and value of the said property. Said defendants failed to 
secure an up-to-date appraisal of said property at or about 
the time of recommending the sale at the sum of $15,010.00, 
failed to have an up-to-date inventory of said properties 
and utterly failed to procure valuations thereon of persons 
engaged in the orchard business in the vicinity of said 
property and gave to complainant and other large stock¬ 
holders and creditors of the said Continental Trust Com¬ 
pany and Commercial National Bank no notice and/or 
opportunity to make an endeavor to secure a better price 
for said property or to pay a larger price themselves; and 
your complainant says that had he known it was the pur¬ 
pose of the said defendants to recommend to the Court a 
sale of said property at the wastefully inadequate price of 
$15,010.00 as aforesaid, that he would have taken steps to 
have prevented such a sacrificial sale of said property; 
and your complainant says that by reason of the neglect 
and default of the defendants aforesaid their said actions 
permitted the purchaser of said property to obtain the 
same at a price so far under the then value of the said prop¬ 
erty, as to amount to and result in a fraud on the rights of 
plaintiff and all other stockholders, creditors and deposi¬ 
tors of the Continental Trust Company and the Commer¬ 
cial National Bank above referred to, and to result in finan¬ 
cial loss to the plaintiff and other stockholders, depositors 

and creditors of the said two corporations, in a sum 

52 in excess of one hundred thousand ($100,000.) 

dollars. 

m 

For further amendment to the Bill of Complaint herein, 
the plaintiff states, on information and belief, that the sale 
of the property mentioned in the foregoing paragraphs 
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hereof was a wrongful sale by defendants, made in secret, 
and without legal or public advertisement or notice of said 
sale, either in the vicinity of said property, or in the Dis¬ 
trict of Columbia. Your complainant says that the utter 
and wasteful inadequate price at which said property was 
sold, to wit: $15,010.00. was wasteful, and without decent 
regard to the rights of complainant, and utterly out of pro¬ 
portion to the value of the properties and that the defen¬ 
dants in making said sale either well knew said facts or 
with any reasonable diligence could have ascertained them, 
as it was their duty to do; that it was likewise their duty to 
advise the public of their intention to sell said property and 
that their failure so to do and their acceptance of an offer 
amounting only to a small fraction of the real value of the 
property is shocking to the conscience of the court and 
amounted to a fraud in law upon the rights of complain¬ 
ant and the said companies, Continental Trust Company 
and Commercial National Bank, for which said defendants 
were acting as trustees; and plaintiff says that it was the 
clear duty of said defendant to give full information and 
notice of their intention to sell said property to plaintiff as 
well as to the public in order that every opportunity might 
be taken advantage of to secure a better and higher bid but 
plaintiff alleges, on information and belief, that no such 
notice was given, or publication of said sale was had in the 
District of Columbia, or in the vicinity of said property, 
and no account of said sale was returned into Court show¬ 
ing the fairness of such sale. And plaintiff states that the 
failure to give such notice by the defendants was a 
53 failure to perform their official duties, and was and 
is a fraud against plaintiff and other stockholders, 
depositors and creditors of said institutions. 

4. Your complainant further shows that he has made de¬ 
mand upon the said Continental Trust Company and the 
Commercial National Bank in their corporate capacities, 
and also upon the Receivers of said Bank to take such legal 
action as may be necessary to recover the amount of dam¬ 
ages sustained either in law or in equity and a full account¬ 
ing thereof by said banks and indirectly by their creditors 
and stockholders by reason of the wrongful conduct herein 
complained of by said defendants and that neither said 
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corporations nor said receivers have taken any action upon 
said demand. 

WHEREFORE, plaintiff prays that his Bill of Com¬ 
plaint be amended as set forth herein, and that plaintiff in 
his own behalf, and in behalf of all the other stockholders, 
depositors and creditors of the said Continental Trust 
Company and Commercial National Bank of Washington, 
D. C., have full and complete accounting from defendants, 
for the difference between the sum of $15,010.00, the amount 
received by defendants for said property, and the value of 
said property when so sold and conveyed, with all full and 
complete relief in the premises. 

GEORGE B. FRASER 
R. H. McNEILL 
KELLY KASH 
Attorneys for Plaintiff. 

District of Columbia, ss: 

The plaintiff and affiant Wade H. Cooper says on oath 
that the statements of fact contained in the foregoing 
Amendment to the Bill of Complaint herein are true as he 
believes. 

WADE H COOPER 

54 SUBSCRIBED and SWORN TO before me by 
Wade H. Cooper, this — November, 1937. 

MARY E. NEFF 

(Seal) Notary Public , D. C. 


Answer of J . F. T. O’Connor to Amendment to Bill of 

Complaint . 

Filed February 1-1938 

* • » 

Comes now the defendant, J. F. T. O’Connor, individ¬ 
ually and as Comptroller of the Currency of the United 
States, expressly reserving and insisting upon all matters 
of defense in law or equity to the merits of the Amend¬ 
ment to Bill of Complaint on file herein to which he may be 
entitled upon motion to dismiss, and for his answer to the 
said Amendment to Bill of Complaint says that he: 
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1. Renews and reaffirms each and every averment and 
denial contained in his answer on file herein to the Bill of 
Complaint herein, and adopts as a part hereof his said an¬ 
swer and all of the exhibits attached thereto. Denies upon 
information and belief each and every averment contained 
in the first paragraph of the Amendment to the 5th para¬ 
graph of the Bill of Complaint and specifically denies that 
at the time the agreement to sell the property was made 
on or about April 13, 1934, the property was then a “pro¬ 
ducing property” or had “bearing apple trees in excess of 
27,000 trees”, or had then or at about that time “a reason¬ 
able value in excess of $100,000,” or even approximated any 
such value. This answering defendant is informed and be¬ 
lieves and therefore avers that at the time such contract to 
sell was made by the Receiver of the Continental Trust Com¬ 
pany, subject to the approval of the Receiver of the Com¬ 
mercial National Bank, and also subject to the ap- 
55 proval of the District Court of the United States for 
the District of Columbia, and of the Circuit Court of 
Fauquier County, Virginia, the said property was in a run¬ 
down and dilapidated condition and was producing few ap¬ 
plies fit to sell, and needed the expenditure of large sums of 
money exceeding $40,000. to make it a producing property, 
and further is informed and believes and therefore avers, 
as alleged in his answer to the Bill of Complaint herein, 
that the Receiver of the Continental Trust Company at the 
time made diligent efforts to obtain a higher price for such 
property, both from outsiders and from stockholders of the 
Continental Trust Company, but was unable to obtain an 
higher offer than $15,010., the price for which the property 
was finally sold. 

Denies upon information and belief each and every aver¬ 
ment contained in the second paragraph of the Amendment 
to the 5th paragraph of the Bill of Complaint herein and 
specifically denies that the sale price of $15,010. for said 
property was the result of a first offer of $10,000., which was 
made by the said Maddox for the said property. Specifi¬ 
cally denies that the last offer of $15,010. made by the said 
Maddox was'accepted without further effort to procure a 
more favorable price, and this defendant is informed and 
believes and therefore avers, as alleged in his answer to 
the Bill of Complaint herein, that the Receiver of the Con- 
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tinental Trust Company first received the offer of $10,000. 
cash for said property and advised various persons of said 
offer, whereupon another offer of $15,000. was received 
from another party, whereupon Maddox and others were 
advised of this offer, and that thereupon, Maddox made an 
offer of $15,010., and that thereupon the persons who had 
made the offer of $15,000. were informed at the offer by 
Maddox of $15,010, but refused to make any additional offer 
over and above such offer of $15,010. and that the 
56 offer of $15,000. was made by an institution located 
in the “apple country’’ in Virginia, which was well 
acquainted with the value of such properties, and that its 
refusal to pay more than $15,000. was an indication of the 
then value of the property. Says that he is informed and 
believes and therefore avers that the fact that the said prop¬ 
erty was for sale was widely known among persons inter¬ 
ested in such properties in Washington and in Virginia, 
and that as averred in his answer to the Bill of Complaint 
herein, the Receiver of the Continental Trust Company 
made frequent trips to the neighborhood and sought to ob¬ 
tain other buyers for the property and further that the 
offer of $15,010. was the highest offer he was above to ob¬ 
tain. Avers that a number of stockholders of the Conti¬ 
nental Trust Company knew that the property was for sale 
and discussed its sale with the Receiver of the Continental 
Trust Company, but that none of them made any binding 
offer to purchase such property, and further that plaintiff 
as president of the Continental Trust Company well knew, 
or should have known, that all of the properties held by the 
Receiver of such trust company from the time of the clos¬ 
ing of such bank were at all times for sale and knew, or 
should have known, that the property involved in this ac¬ 
tion was at all times for sale and yet from the time of the 
closing of such Continental Trust Company in March, 1933, 
up until shortly before the bringing of this action in Au¬ 
gust, 1937, never made an inquiry or protest with respect 
to the sale of such property. 

Is informed and believes and therefore avers, as alleged 
in his Answer to the Bill of Complaint herein, that prior 
to the sale of said property by the Receiver of the Conti¬ 
nental Trust Company, such Receiver filed in the District 
Court of the United States for the District of Columbia 
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(then the Supreme Court of the District of Columbia) a 
petition asking for authority to sell such property, 

57 and thereafter, the Court passed an order author¬ 
izing the said sale in accordance with law, and that 

thereafter, two additional petitions relating to said sale 
were filed in such Court, and two additional orders relating 
to said sale were passed by said Court, and thereafter, sim¬ 
ilar petitions for the authorization of such sale were filed in 
the Circuit Court of Fauquier County, Virginia, wherein 
such property is located, and such Circuit Court of Fau¬ 
quier County, Virginia, passed orders authorizing such 
sale, and that between the time the first such petition was 
filed in the District Court of the United States for the Dis¬ 
trict of Columbia (April 13, 1934) and the date when such 
sale was finally consummated (July, 1934), the fact that 
such orders had been passed was well known and was a mat¬ 
ter of public record both in the District of Columbia and in 
Fauquier County, Virginia, and, therefore, that there was 
nothing secret about the sale of said property. 

2. Denies upon information and belief each and every 
averment contained in the Amendment to the 8th paragraph 
of the Bill of Complaint. Specifically denies that defendants 
by gross negligence or lack of care, or otherwise, failed to 
use reasonable or fair judgment in determining the condi¬ 
tion and value of said property, but avers that full reports 
on the value and condition of said property was received by 
the office of the Comptroller of the Currency from the then 
Receiver of the Continental Trust Company. Is informed 
and believes and therefore avers that the then Receiver of 
the Continental Trust Company inquired into the then 
value of said property and was acquainted with the inven¬ 
tory of said property and proceeded in such sale in strict 
compliance with law. Is informed and believes and there¬ 
fore avers that from the time of the closing of said Conti¬ 
nental Trust Company by order of the Comptroller of the 
Currency in 1933, and for more than three years 

58 thereafter, plaintiff made no inquiry of the Receiver 
of said trust company or of the office of the Comp¬ 
troller of the Currency with respect to the sale of any prop¬ 
erties belonging to the Continental Trust Company, and 
further that both said Receiver and the office of the Comp¬ 
troller of the Currency would have been glad at any time 
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to have received the cooperation of plaintiff in the sale of 
any of said properties, including this property, but no such 
assistance was ever offered. Is informed and believes and 
therefore avers that the proposal to sell said property was 
a matter of public record in the District of Columbia and 
in Fauquier County, Virginia, as hereinbefore alleged, for 
more than three years prior to the bringing of this action, 
and for approximately three months prior to the comple¬ 
tion of said sale, and that plaintiff knew, or should have 
known, of such sale. Specifically denies that the sale of 
said property amounted to or resulted in a fraud of the 
rights of plaintiff, or of any other stockholders or creditors 
or depositors of the Continental Trust Company, or the 
Commercial National Bank, or resulted in financial loss to 
the plaintiff or to other stockholders or depositors or cred¬ 
itors of the said two corporations in a sum in excess of 
$100,000. or in any other sum. Is informed and believes 
and therefore avers, as alleged in his Answer to the Bill 
of Complaint herein, that shortly prior to the closing of 
said Continental Trust Company, as alleged in the Bill of 
Complaint and the Amendment to Bill of Complaint, plaintiff 
himself executed a contract to sell said property for the 
sum of $6,000. under a contract in which no cash was to be 
paid and the property was to be paid for solely out of the 
earnings of said property. He further avers that nothing 
ever was paid under such contract, and that the person to 
whom the property was sold by plaintiff failed utterly to 
keep said property in an operating condition and that be¬ 
cause of the breaking of such contract, the said property 
had to be and was repossessed by the Receiver. He is in¬ 
formed and believes and therefore avers that subse- 
59 quent to the closing of said bank, the purchaser who 
purchased said property from plaintiff as President 
of said Continental Trust Company, refused and failed to 
make an offer for said property greater than the price 
finally accepted for the said property by the then Receiver 
of the Continental Trust Company although invited so 
to do. 

3. Denies upon information and belief each and every 
averment contained in the Amendment to Bill of Complaint 
numbered “III” except as admitted herein and except in 
so far as such averments constitute conclusions of law, as 
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to which this defendant is not required to make answer. 
Admits that such sale of such property was not advertised 
in the newspapers, but is informed and believes and there¬ 
fore avers that the fact that such property was for sale was 
very generally known in the vicinity of such property 
among those interested in such properties, and further 
avers that the laws of the United States specifically ex¬ 
empt sales by receivers appointed by the Comptroller of 
the Currency from provisions of law relating to appraisals 
and advertisements of properties and further avers that 
the sale of the property in question was conducted in struct 
compliance with law and was approved by the District 
Court of the United States for the District of Columbia 
(then the Supreme Court of the District of Columbia) and 
by the Circuit Court of Fauquier County, Virginia, the 
county in which the property in question was and is located, 
and furthermore, that he is informed and believes and 
therefore avers that before the then receiver of the Conti¬ 
nental Trust Company recommended the sale of such prop¬ 
erty, he made a thorough investigation and sought in vari¬ 
ous ways to obtain the highest price possible for such prop¬ 
erty. 

4. Denies upon information and belief the averments 
contained in paragraph numbered “4” of the Amendment 
to Bill of Complaint except that he is informed and be¬ 
lieves and therefore admits that demands as de- 
60 scribed in such amendment to the Bill of Complaint 
have been made upon the present receivers of the 
Continental Trust Company and the Commercial National 
Bank. He specifically denies upon information and belief 
that such demands have been made upon the Continental 
Trust Company and the Commercial National Bank in their 
corporate capacities. 

And defendant further says that the Amendment to Bill 
of Complaint is bad in substance in that: 

(1) Said Amendment to Bill of Complaint avers no facts 
which entitle plaintiff to the relief therein prayed; 

(2) The actions by the defendants in selling the prop¬ 
erty described in the Amendment to Bill of Complaint were 
performed by the defendants in their official capacities and 
in the exercise of the discretion vested in them by law and 



WADE H. COOPER VS. J. F. T. O’CONNOR. 


63 


were approved by courts of competent jurisdiction and no 
liability personal or official attaches to the defendants by 
reason of such sale; 

(3) Said Amendment to Bill of Complaint seeks to at¬ 
tack the discretion of administrative and executive officers 
of the United States Government; 

(4) The material averments of fact contained in the 
Amendment of Bill of Complaint are too vague, general 
and indefinite to entitle plaintiff to the relief therein 
prayed; 

(5) The averments of the Amendment to Bill of Com¬ 
plaint as to illegality, unlawfulness and fraud are too vague 
and indefinite to require answer and are mere conclusions 
of the pleader and are mere characterizations of acts in 
themselves lawful and proper, and the defendants should 
not be required to answer said averments; 

(6) The averments of the Amendment to Bill of Com¬ 
plaint concerning the illegality, unlawfulness and fraud do 
not warrant the inference therefrom of such illegality, un¬ 
lawfulness or fraud; 

61 (7) Said Amendment to Bill of Complaint shows 

that the relief prayed is precluded by reason of the 
fact that the acts of the Comptroller of the Currency in the 
premises were performed in the course of the exercise of 
the authority vested in him by law; 

(8) The entire question resolves itself into a difference 
of opinion as to the wisdom of the sale attacked in the 
Amendment to Bill of Complaint and as to the value at the 
date of the sale of the property described in the Amend¬ 
ment to Bill of Complaint. The presumption of correct¬ 
ness attending such determination cannot be overcome by 
the mere assertion that it was “Illegal, unlawful, and in 
fraud of the depositors, creditors and stockholders of the 
said Commercial National Bank of Washington, D. C., and 
the said Continental Trust Company of Washington, D. C.” 
or by any other similar allegation as made in the Amend¬ 
ment to Bill of Complaint; 

(9) No facts are pleaded except a difference in opinion 
of the wisdom for the sale and the value of the property 
and these are not sufficient to overcome the presumption 
which the law attaches to an official determination arrived 
at in accordance with law. 
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(10) No facts are pleaded to show that the property, at 
the date of sale, had any greater value than the price for 
which it was sold or that it could have been sold at that 
time at any higher price or that such sale was not in strict 
compliance with law or that the sale was arbitrary or made 
in bad faith. 

And defendant claims the benefit of the foregoing ob¬ 
jections as a matter of law and equity to the same extent as 
though a motion to dismiss had been filed to said Amend¬ 
ment to Bill of Complaint upon the basis of said objections. 

WHEREFORE, having fully answered this de- 
62 fendant prays that the Amendment to Bill of Com¬ 
plaint herein filed be as to him dismissed, together 
with his proper costs. 

J F T O’CONNOR 
individually and as Comptrol¬ 
ler of the Currency of the 
United Stales. 

BRICE CLAGETT 
GEORGE P. BARSE 
Attorneys for defendant , 

J. F. T. O’Connor , individually 
and as Comptroller of the Currency 
of the United States. 

District of Columbia, ss : 

J. F. T. O’Connor being first duly sworn on oath de¬ 
poses and says that he is the duly appointed, qualified and 
acting Comptroller of the Currency of the United States, 
and has read the foregoing answer by him subscribed, and 
knows the contents thereof; that the things therein stated 
as true are true, and those stated on information and belief 
he believes to be true. 

J F T O’CONNOR 

Subscribed and sworn to before me this 29" day of Jan¬ 
uary, 1938. 

GEO. R. MARBLE 

(Seal) Notary Public. 
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63 Motion to Consider Points of Law Raised in 

Answer and to Dismiss Amendment to Bill. 

Filed February 1-1938 

* * * 

Comes now the defendant, J. F. T. O’Connor, individ¬ 
ually, and also in his capacity as Comptroller of the Cur¬ 
rency of the United States, by his attorneys, Brice Clagett 
and George P. Barse, and moves the Court to consider the 
points of law raised on pages 4 and 5 of the answer by him 
heretofore filed in the above entitled cause, and to dismiss 
the said Amendment to Bill of Complaint as therein filed. 
The grounds of this motion are as follows: 

1. Said Amendment to Bill of Complaint avers no facts 
which entitle plaintiff to the relief therein prayed and said 
Amendment to Bill of Complaint is without equity and the 
facts stated in said Amendment to Bill of Complaint are 
not sufficient to state a cause of action against this moving 
defendant, and said facts are insufficient to entitle plaintiff 
to the relief prayed for. 

2. Said Amendment to Bill of Complaint attempts to at¬ 
tack the validity and effect of acts performed by adminis¬ 
trative and executive officers of the United States, which 
were performed in the exercise of discretion and author¬ 
ity vested in them by law and which were approved by 
courts of competent jurisdiction and no liability, personal 
or official, attaches to this answering defendant by reason of 
such acts and no facts are stated in the Amendment to Bill 
of Complaint which would authorize or warrant this Hon¬ 
orable Court in granting the relief sought. 

3. Said Amendment to Bill of Complaint shows on its 
face that the acts and matters complained of and for which 

relief is prayed are acts and matters subject to and 

64 within the exclusive jurisdiction of the Comptroller 
of the Currency of the United States and said Amend¬ 
ment to Bill of Complaint fails to set forth any facts which 
would justify or warrant this Honorable Court in setting 
aside these official and discretionary acts of the Comptrol¬ 
ler of the Currency of the United States or in granting the 
other relief prayed for in the Amendment to Bill of Com¬ 
plaint. 
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4. The averments of said Amendment of Bill of Com¬ 
plaint as to illegality, unlawfulness and fraud are too vague 
and indefinite to require answer and are mere conclusions 
of the pleader and are mere characterizations of acts in 
themselves lawful and proper, and such allegations of ille¬ 
gality, unlawfulness and fraud and unsupported by facts and 
constitute assertions without legal effect and for these rea¬ 
sons are not properly the subject of action by this Honor¬ 
able Court in disposing of the issues presented by this case. 

5. The Court will take judicial notice of its own records 
showing that the acts complained of in the Amendment to 
Bill of Complaint were approved by this Honorable Court, 
which was a court of competent jurisdiction for such pur¬ 
pose. 

6. The entire question resolves itself into a difference 
of opinion as to the wisdom of the sale attacked in the 
Amendment to Bill of Complaint and as to the value at the 
date of the sale of the property described in the Amend¬ 
ment to Bill of Complaint. The presumption of correct¬ 
ness attending such determination cannot be overcome by 
the mere assertion that it was “illegal, unlawful, and in 
fraud of the depositors, creditors and stockholders of the 
said Commercial National Bank of Washington, D. C., and 
the said Continental Trust Company of Washington, D. C.” 

7. No facts are pleaded except a difference in opinion of 
the wisdom for the sale and the value of the property and 

these are not sufficient to overcome the presumption 
65 which the law attaches to an official determination ar¬ 
rived at in accordance with law. 

8. No facts are pleaded to show that the property, at the 
date of sale, had any greater value than the price for which 
it was sold or that it could have been sold at that time at 
any higher price or that such sale was not in strict compli¬ 
ance with law or that the sale was arbitrary or made in 
bad faith. 

9. The Amendment to Bill of Complaint shows on its 
face that the alleged cause of action occurred more than 
three years prior to the filing of the Bill of Complaint and 
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also shows on its face that conditions changed in the inter¬ 
val and plaintiff is guilty of laches. 

BRICE CLAGETT 
GEORGE P BARSE 
Attorneys for defendant, J. F. 
T. O’Connor, individually and 
as Comptroller of the Cur¬ 
rency of the United States 

Order Sustaining Motions and Dismissing Original Bill as 

Amended. 

Filed May 10 1938 

# • • 

This cause coming on to be heard on November 30, 1937, 
and on April 7, 1938, on motions of the defendant J. F. T. 
O’Connor, individually and as Comptroller of the Currency, 
to consider points of law raised in the answer and to dis¬ 
miss the original bill of complaint herein and the amend¬ 
ment thereto, and upon consideration thereof and after 
argument, it is by the Court this 10th day of May, A. D., 
1938 

ADJUDGED, ORDERED AND DECREED, that the 
motions of the defendant herein, J. F. T. O’Connor, to con¬ 
sider points of law raised in the answer and to dis- 
66 miss the bill of complaint as amended be and the 
same hereby are sustained, and that the said bill of 
complaint as amended be and the same hereby is dismissed. 

PEYTON GORDON 
Justice 

No objection as to form: 

GEORGE B. FRASER 
R. H. McNEILL 
KELLY KASH 
Attorneys for Plaintiff 

The plaintiff, Wade H. Cooper, by his attorneys, excepts 
to the granting of the several motions of the defendant 
herein, J. F. T. O’Connor, to dismiss the bill of complaint 
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herein, as amended and excepts to the entry of the forego¬ 
ing decree and said exceptions are by the Court hereby al¬ 
lowed, and the plaintiff in open Court notes an appeal to 
the United States Court of Appeals for the District of Co¬ 
lumbia, which said appeal is hereby allowed and bond on 
appeal for costs is fixed in the sum of $100.00, or in lieu 
thereof a deposit of $50.00 cash with the Clerk of the Court. 

PEYTON GORDON 
Justice 


Memorandum 

May 25-1938. 

$50 deposit in lieu of bond on appeal. 


Assignment of Errors 

Filed June 7-1938 
* * * 

Comes now the plaintiff Wade H. Cooper, and assigns 
the following errors: 

1. That the Court erred in sustaining the motion 
67 of defendant, J. F. T. O’Connor, to consider the 
Points of Law raised in the Answer of said defen¬ 
dant and to sustain the motion of defendant J. F. T. O’Con¬ 
nor, to dismiss the bill of complaint herein, as amended. 

2. The Court erred in dismissing the bill of complaint, 
as amended. 

ROBERT H. McNEILL 
KELLY KASH 
GEORGE B. FRASER 
Attorneys for Plaintiff. 

Service of copy of foregoing Assignment of Errors ac¬ 
knowledged this 7 day of June, 1938. 

BRICE CLAGETT 
Attorney for Defendant. 
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Designation of Record 

Filed June 7-1938 

• • • 

The plaintiff, having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia on the —day of — 1938, hereby requests the Clerk of 
the District Court of the United States for the District of 
Columbia, to prepare, at plaintiff’s expense, a transcript of 
the record on appeal, including therein the following papers 
and proceedings, namely: 

1. The Bill of Complaint. 

2. Amendment to Bill of Complaint. 

3. Answers of Defendant, J. F. T. O’Connor. 

4. Motion of defendant J. F. T. O’Connor to dismiss the 
bill of complaint as amended. 

5. Order dated May 10, 1938, sustaining motions 
68 of defendant J. F. T. O’Connor, individually and as 
Comptroller of the Currency of the United States, to 
consider points of law raised in the answer and to dismiss 
the original bill of complaint and the amendment thereto, 
and dismissing said original bill of complaint as amended, 
with memorandum of exceptions. 

6. The Assignment of Errors. 

7. This designation of record. 

ROBERT H. McNEILL 
KELLY KASH 
GEO B. FRASER 
Attorneys for Plaintiff. 

Service of copy of foregoing Designation of Record this 
7 day of June, 1938. 

BRICE CLAGETT 
Attorney for Defendant. 
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69 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 68, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65181 in Equity, where¬ 
in Wade H. Cooper is Plaintiff and J. F. T. O’Connor, indi¬ 
vidually and as Comptroller of the Currency of the United 
States et al are Defendants, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 15th day of July, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7219. Cooper, Appellant, vs. 
O’Connor. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Aug 4-1938 Joseph W. Stewart, 
Clerk. 
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Hiritefr States (Court of Appeals for the 
Htstrtrt of Columbia 

October Term, 1938. 

No. 7219. 


Wade H. Cooper, 


Appellant, 


vs. 


J. F. T. O'Connor, Individually and as 
Comptroller of the Currency of the 
United States. 


Appeal From the District Court of the United States 
for the District of Columbia. 

BRIEF OF APPELLANT. 

Statement of the Case. 

This is an appeal from a decree of the lower Court 
sustaining a motion of defendant J. F. T. O’Connor 
to dismiss the bill of complaint herein, as amended. 

The action was filed by appellant Wade H. Cooper, 
on his own behalf, and on behalf of others, all as de¬ 
positors, creditors and stockholders of Continental 
Trust Company and Commercial National Bank of 
Washington, both in liquidation (R. 2). 

Briefly stated, it is alleged in the bill of complaint 
as amended that the defendant approved the sale for 
$15,010.00 of a piece of property appraised at $500,000.00 
and wmrth in excess of $100,000.00 at the time of sale. 
The property consisted of 2400 acres of about 27,000 
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fine bearing apple trees with a lot of outhouses, ma- 
ehinery, tools, horses and mules and packing house. 
It is alleged that the property was sold in secret, with¬ 
out advertisement, at a grossly inadequate price and 
kept from the complainant and other interested par¬ 
ties, and that the sale was in fraud of the complain¬ 
ant and other stockholders and creditors of the Com¬ 
mercial National Bank and the Continental Trust Com¬ 
pany. 

Circumstances of the Sale. 

The sale complained of was made by appellee as 
Comptroller of the Currency, and by the receivers of 
the above banks, on or about April 13, 1934, at the 
stated consideration of $15,010.00 (R. 3), which amount 
is alleged to represent only a small fraction of the 
real value of the property. This sale price was arrived 
at without public notice, and without the knowledge of 
appellant and other creditors, depositors and stock¬ 
holders of the above institutions (R. 54). It is also 
shown that a first offer of $10,000.00 for this property 
was made by the ultimate purchaser of the property, 
which offer was in process of acceptance, and had been 
recommended for acceptance by appellee (R. 53-54), 
and before its final acceptance another offer of 
.$15,010.00 was made and accepted and approved by ap¬ 
pellee. 

Allegations of Fraud. 

It is alleged that appellee and the receivers of the 
two institutions violated their duties as trustees to the 
depositors, creditors and stockholders of these banks 
in making the illegal and unlawful sale, which is al¬ 
leged to be fraudulent, and which is alleged to he only 
a small fraction of the real value of the property, with 
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an allegation that each of the defendants, including 
appellee, is liable for the full value of the property 
(ft. 4). 

It is also alleged in the amendment to the bill of com¬ 
plaint (R. 54) that the failure to advertise the prop¬ 
erty for sale, and consummation of the sale for the 
small consideration of $15,010.00, and the failure to give 
such notice as would enable appellant and other cred¬ 
itors, depositors and stockholders of the bank to at¬ 
tend the sale, also resulted in a fraud upon appellant 
and others similarly situated. It is further alleged 
that the price of $15,010.00 was a wasteful and inade¬ 
quate price and was without decent regard to the rights 
of appellant, and utterly out of proportion to the 
value of the property; that appellee and the receivers 
in making the sale either well knew the facts or with 
reasonable diligence could have ascertained the facts 
as to the value of the property, as was their duty so 
to do; that it was likewise the duty of appellee and 
the receivers to advise the public of their intention to 
sell the property, and that their failure so to do and 
their acceptance of an offer amounting to only a small 
fraction of the real value of the property is shocking 
to the conscience of the Court and amounts to a fraud 
upon the rights of appellant and the two banks (R. 50). 
It is further alleged that it was the clear duty of ap¬ 
pellee and the receivers to give full information and 
notice ot their intention to sell the property to appel¬ 
lant and the public, and that such failure resulted in a 
fraud upon appellant and others similarly situated. 
It is further alleged that appellant made demand upon 
the banks in their corporate capacity and also upon the 
receivers of the bank to take such action as might be 
necessary to afford redress to appellant, but that no 
such action was taken (R. 56). 


4 


Appearance by Appellee. 

Appellee filed ail answer taking issue with the 
allegations of the bill of coinplaint, as amended (R. 
5 & 57), and in addition to the denials and certain af¬ 
firmative allegations by appellee, a motion to dismiss 
the bill of complaint was interposed (R. 17-19). 

The motion to dismiss challenged the allegations of 
the bill of complaint, as amended, and upon considera¬ 
tion of the motion, the Court; entered a decree dismiss¬ 
ing the bill (R. 67). 

Error Relied Upon. 

Tt is insisted for appellant that the lower Court erred 
in sustaining motion of appellee to consider the points 
of law raised in the answer to the bill of complaint and 
dismissing the bill. 

Outline of Points Involved. 

(a) That appellant is a stockholder, official and di¬ 
rector of the two banking institutions named, and sues 
in his own behalf and in behalf of others (R. 2). 

(b) That appellee O'Connor is sued in both his ca¬ 
pacity as Comptroller of the Currency, and in his in¬ 
dividual capacity (R. 2). 

(e) That one bank was the owner and the second 
bank held as collateral to the obligations of the first 
bank a large orchard in Virginia containing approxi¬ 
mately 2400 acres of land, with 27.000 or 28,000 bearing 
apple trees, together with buildings, equipment, ma¬ 
chinery and improvements, all of an appraised value of 
$500,000,00 (R. 2-5). Further allegation that the prop¬ 
erty mentioned had an actual value in excess of 
$100,000.00 (R. 53). 
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(d) That an offer in the sum of $10,000.00 was re¬ 
ceived for this property, and was in process of accept¬ 
ance by the receivers of the banks, and appellee as 
Comptroller (R. 54-55), which offer by the same pro¬ 
posed purchaser was later increased to $15,010.00 (R. 
o4-55), and accepted and approved by the appellee, 
Comptroller of the Currency. 

(e) That there was no public or private advertise¬ 
ment of the sale referred to, and no notice thereof to 
plaintiff, and no opportunity given to procure a fair 
and reasonable price for the property (R. 54-55). 

(f) That the sale of the property, appraised at 
$500,000.00 and alleged to have a reasonable value in 
excess of $100,000.00 for the low sum of $15,010.00 with 
no advertisement of such sale, and no actual notice 
to plaintiff, was illegal and in fraud of the depositors 
and creditors of these institutions (R. 4), and was in 
violation of equity and good conscience (R. 54). 

(g) That the defendants, including appellee, were 
acting as trustees and representatives of plaintiff and 
other stockholders, depositors and creditors of the two 
banks mentioned (R. 54), in holding, managing and dis¬ 
posing of the property, and that as such trustees and 
representatives it was their duty to determine the char¬ 
acter and value of the property, and to protect the 
depositors, stockholders and creditors in making any 
disposition of this property. 

(b) That no appraisal of the property was made, no 
inventory set up, no valuations procured, with the sale 
made in secret, and approved and accepted without 
either public or private notice to plaintiff and others 
similarly situated (R. 55-56). 
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Comptroller and Receivers as Trustees. 

That appellee and the receivers of the two banks 
were trustees and were acting in a fiduciary capacity in 
holding, managing and disposing of the property of 
these institutions, may be accepted as a proposition that 
mav not be denied. It would seem that a bare state- 
inent of the proposition, coupled with the acts of these 
officials in making sale of the property, would raise the 
clear obligation to make a fair, and proper, and ju¬ 
dicious sale. With the institutions in receivership, and 
the receivers and Comptroller substituted for the real 
owners of the property, it would follow that in what¬ 
ever transactions they might engage they would, as 
substitutes for the owners, fully protect their rights. 
And this obligation would be no less exacting, and no 
less fixed and continuous, where the trustees happen 
to be officials rather than private individuals. They 
were, as officials, given no carte blanche authority, free 
from restraints of equity and good conscience, in their 
relation to this property, and its real owners: as in 
fact, their official positions—and particularly the of¬ 
ficial position of appellee—should forever be a guar¬ 
antee and assurance, in all circumstances, that the 
rights of all parties would be fully preserved. And 
it would seem that no claim of immunity on account of 
official position should prevail. 

Fraud. 

Here a property with an area of near four square 
miles, with 27,000 fine bearing apple trees, together 
with machinery, trucks, materials and equipment, all 
of an appraised value of $r>00.000.00, and alleged actual 
value in excess of $100,000.00, is subjected to secret and 
private sale at a consideration many times less than 
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the cash value, with no opportunity given to the real 
owners to protect this important and valuable estate. 
And as showing the profound lack of concern on the 
part of appellee and the receivers, an offer of only 
one-tentli the alleged cash value of the property had 
been made by the same proposed purchaser, and was 
in process of acceptance when the increased offer was 
made. 

The very circumstances of the sale, the offers, and 
increased offer, and acceptance, as disclosed by the 
separate answer of appellee (R. 58-59) tends to import 
a painful lack of proper, and equitable, and fair dis¬ 
position of this property, and to place a cloud of sus¬ 
picion over the entire transaction. It is shown there 
that an offer of $10,000.00 was made by Maddox, which 
was tentatively accepted, followed by an increase in 
the offer by some other undisclosed party—an increase 
of 50% over the first offer—and then Maddox increased 
this offer only $10.00, and became the purchaser. May 
it not lie assumed that if an increase of 50% over the 
original offer could be procured privately, a more sub¬ 
stantial price could have been obtained if there had 
been full publicity, with opportunity afforded for free 
and unlimited competitive bidding. And, moreover, 
does not the fact that Maddox was permitted to be¬ 
come the purchaser upon an increase of only $10.00, as 
against the present unknown party, who made the in¬ 
crease of $5,000.00 in the offer, further warrant the con¬ 
viction that there was something altogether questionable 
in connection witli the sale to Maddox. 

Webster's New International Dictionary says: 

•‘In equity the term fraud * * * includes 

all acts, omissions, or concealments by which one 
person obtains an advantage against conscience 
over another, or which equity or public policy 
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forbids as being to another’s prejudice, as acts in 
violation of relations of trust and confidence.” 

Bouvier's Law Dictionary savs as follows in Volume 
1, page S44: 

“What constitutes a case of fraud in the 
view of courts of equity, it would be difficult to 
specify. It is, indeed, a part of the equity doc¬ 
trine of fraud not to define it, not to lay down any 
rule as to the nature of it, lest the craft of men 
should find ways of committing fraud which 
might escape the limits of such rule or defini¬ 
tion. * * * It includes all acts, omissions, or 
concealments which involve a breach of legal 

V . 

or equitable duty, trust or confidence justly re¬ 
posed, and are injurious to another, or by which 
an undue and unconseientious advantage is tak¬ 
en of another.” 

As showing that the Comptroller of the Currency, 
even in his official capacity, is not clothed with unlim¬ 
ited discretion and authority in his official acts, and 
that his official conduct is subject to review, this Court, 
in Hamilton v. Offutt, G4 T). C. App., page 389, has 
said: 


“While it is, of course, fundamental that the 
construction by the Comptroller of the law in 
question, even over a long period of years, is 
not determinative nor binding on the courts, 
where, as here, the law is at best doubtful and 
uncertain, resort may always be had to the prac¬ 
tices of tin* executive departments. Here there 
is both executive and legislative construction 
against the asserted power. 

“In view of this and what we have already 
said, it is hardly necessary to add that we are 
unable to find in I). C. Code 1929, T. b. 298. nnv 


words creating the liabilitv 


claimed. 


by necessary implication that tin* section plain¬ 
ly and convincingly adopts the national banking 
law of double liability. To the contrary, w 
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think it does not, and consequently we hold that 
the law of Virginia by which this bank was 
created governs in measuring the liability of ap¬ 
pellees as stockholders.” 

In the case of O'Connor v. Rhodes , 65 D. C. App. 21, 
this Court said: 

“(1) The amended bill alleges that the sum 
on deposit to the credit of the Comptroller 
was withdrawn from the bank and paid to the 
Comptroller by the receiver, at the Comptrol¬ 
ler’s direction, and that the money to the credit 
of the Fleet Corporation and the Alien Prop¬ 
erty Custodian was withdrawn and paid over 
by the receiver, likewise at the direction and by 
authority of the Comptroller. These allega¬ 
tions, together with a number of others of like 
import—for instance, that the respective claims 
for payment in full were filed ‘upon the solici¬ 
tation and request of’ the receiver who, in each 
case, acted on the direction and authority of 
the Comptroller—abundantly show that the 
Comptroller and the receiver were both actively 
and personally involved in the transactions 
claimed to be unlawful. This, as we think, is 
enough to take the case out of the ordinarv 
rule” (p. 23). 

And in this last mentioned case, in speaking of the 
relations of the receiver and the Comptroller to the 
bank and its stockholders and creditors, the Court 
said: 


“Undoubtedly it is the right and duty of the 
receiver, as appellants claim, to decide when it 
is necessary to institute proceedings against 
debtors of the bank, and the receiver in this re¬ 
spect is the instrument of the Comptroller and 
wholly under his control. I\enned)i r. Gibson. 
S Wall. 498, 19 U. Ed. 476. The receiver, in ap¬ 
plying the machinery of liquidation, becomes to 
all intents and purposes the bank—at least he 
stands in the place of the bank: and while the 



10 


suspension of the bank does not work a dissolu¬ 
tion of the corporation (Bank of Bethel v. Pah- 
quioque Bank, 14 Wall. 3S3, 20 L. Ed. S40), the 
receiver, after his appointment, represents the 
bank, its stockholders and creditors” (p. 23). 

it would follow that the Comptroller of the Cur¬ 
rency, when acting in his official capacity, and in con¬ 
nection with the receiver of any bank, is subject to all 
legal and equitable requirements for just and proper 
handling of the affairs and assets of such bank, and is 
accountable to the depositors, creditors and stock¬ 
holders of such bank. And this must needs be the 
case. When the management of a bank, for any rea¬ 
son, is taken out of the hands of the officials and di¬ 
rectors who normally conduct its affairs, and is placed 
in the hands of receivers and public officials, and the 
assets and effects of the bank placed in their charge, 
and all voice as to the handling of its affairs and as¬ 
sets reposed in such receivers and officials, it would 
be a strange situation indeed if such receivers and offi¬ 
cials should not be held subject to account, at some 
time, and under some circumstances, for their stew¬ 
ardship in such relation. 

Suppose there should be, in a given case, such con¬ 
duct, and such handling of the assets, as would amount 
to outright embezzlement or conversion of property; 
or such use of the property as to result in waste; or 
such neglect and lack of proper care as to result in 
loss or destruction of the property, or, as alleged here, 
such conduct and handling of the assets as to import 
fraud—could it be seriously and successfully contend¬ 
ed that the parties guilty of any such conduct should 
not be held accountable to the real owners for any 
resulting losses. 

In 20 Corpus Juris, page, 107G, in speaking of the 
duty of parties acting in relations of trust and con¬ 
fidence, this eminent authority savs: 

• * 
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“(1.8) ee. Relation of Parties. Where a re¬ 
lation of trust and confidence obtains between 
the parties, there is a duty to disclose all mate¬ 
rial facts, and failure to do so constitutes 
fraud. No general rule can be formulated by 
which the existence of a relation of trust and 
confidence can be known.” 

It will be noted that a plea of laches has been inter¬ 
posed by appellee in connection with his motion to dis¬ 
miss. An examination of authorities in this and other 
jurisdictions discloses an almost unbroken line of de¬ 
cisions to the effect that where fraud is charged the 
party guilty of the fraud cannot be heard to interpose 
a plea of laches or of limitations. Certainly such plea 
of limitation could not be interposed against a party 
who had not discovered the fraud prior to the period 
of limitation. 

This view is supported by the case of Metzger v. 
Millegan, 48 D. C. App. 159: 

“Plaintiff established by evidence to the sat¬ 
isfaction of the trial justice and to our satis¬ 
faction that she was misled into signing the 
papers by the false statements of plaintiff, and 
that she did not discover the nature of the 
instruments she had executed until shortly prior 
to the bringing of the present suit. It is un¬ 
necessary to consider the effect of the Statute 
of Limitations upon a suit in equity where the 
action is based wholly upon fraud, since the 
fraud was not here discovered until less than 
three years prior to the bringing of this ac¬ 
tion, so that, in any event, it is well within the 
statutory period.” 

In the case of Chiswell v. Johnston, 55 D. C. App. 8, 
this Court quoted from the case of Prcvost v. Gratz, 6 
Wheat 481 (5 L. Ed. 311), as follows: 

“It is certainly true that length of time is 
no bar to a trust clearly established: and in a 
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case where fraud is imputed and proved, length 
of time ought not, upon principles of eternal 
justice, to be admitted to repel relief. On the 
contrary, it would seem that the length of time 
during which the fraud has been successfully 
concealed and practised is rather an aggrava¬ 
tion of the offense, and calls more loudly upon 
a court of equity to grant ample and decisive 
relief.” 

In the case of Pryor v. Mclntire, 7 D. C. App. 417, 
the Court said, quoting from page 432: 

“In the noted case of Michoud v. Girod, 4 
How. 503, 560, where an executor’s sale was 
set aside for constructive fraud after the lapse 
of more than twenty-seven years, Mr. Justice 
Wayne, speaking for the court, said: ‘In a case 
of actual fraud, courts of equity give relief 
after a long lapse of time, much longer than 
has passed since the executors, in this in¬ 
stance, purchased their testator’s estate. In 
general, length of time is no bar to a trust 
clearly established to have once existed: and 
where fraud is imputed and proved, length of 
time ought not to exclude relief.’ ” 

In the last mentioned case, on appeal to the Su¬ 
preme Court, 173 U. S. 38 (43 L. Ed. 606), the Su¬ 
preme Court said: 


“Granting all that mav be fairlv claimed of 
these cases, there is another class having a 
different bearing, in which it has been held 
that in case of actual fraud a. delay even greater 
that that permitted bv the statute of limita¬ 
tions is not fatal to the plaintiff’s claim. The 
leading case is that of Michoud v. Girod, 4 How. 
503 (11:1076), which was a case of actual fraud 
committed by trustees of real estate against 
their cestui que trust. A bill filed thirty-six 
years after the commission of the fraud was 
held not to have been too late. Tn that case 
a purchase by an executor through a third per- 
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son, of property of the testator, was held to 
be fraudulent and void, though the sale was at 
public auction, judicially ordered, and the re¬ 
sult of the evidence was that a fair price was 
paid.” 

In the case of Eyre v. Potter, 15 U. S. 40 (14 L. Ed. 
592), the Court, in discussing the question of inade¬ 
quacy of consideration as raising presumption of 
fraud, said: 

“Still, there may be such an unconscionable¬ 
ness or inadequacy in a bargain, as to demon¬ 
strate some gross imposition or some undue 
influence; and in such cases courts of equity 
ought to interfere, upon satisfactory ground of 
fraud; but then, such unconscionableness or 
such inadequacy should be made out as would, 
to use an expressive phrase, shock the con¬ 
science, and amount in itself to conclusive and 
decisive evidence of fraud. Vide Story’s Equity 
sec. 245, 246, and 9 Ves. 246; 10 Id. 219 ; and 
other cases there cited.” (Page 600.) 

In 9 Corpus Juris, pages 1174-5, it is said: 

“A contract or conveyance which is improvi¬ 
dent, or based on an inadequate consideration, 
will not be set aside for these reasons alone, 
unless, as the rule is generally stated, the im¬ 
providence or inadequacy is so great as to 
furnish of itself convincing evidence of fraud. 
This principle applies whether the thing sold or 
conveyed is personal property or real estate.” 

In the case of Kenaday v. Edward, 134 U. S. 117 
(33 Law Ed. 853) in an appeal from the 'Supreme 
Court of the District of Columbia, the Court had 
under consideration a case in which a trustee was at¬ 
tempting to make what was called an “improvident” 
sale, which sale was set aside, and the trustee removed. 
The Court said, in part: 
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* ‘The deed from Chapman Maupin, after he 
had ceased to be trustee, did not add to Green’s 
powers, or place him or the trust estate beyond 
the control of the court which appointed him. 

“It results, from what has been said, that 
the rights acquired by Kenaday, under his 
purchase from Green, were subject to the 
power of the court to ratify or disapprove the 
sale. The order approving the sale was im- 
providently passed, because made without notice 
to the beneficial owners of the property, who 
were entitled to its income, and who were be¬ 
fore the court for the protection of their rights. 
The confirmation was obtained by the trustee 
with knowledge that the appellees, if notified of 
the application to the court, would oppose its 
ratification. 

“Under all the circumstances disclosed by 
the record—and which it will serve no useful 
purpose to state in detail—we are of opinion 
that the court below did not err in setting aside 
the confirmation of the sale, vacating the sale 
itself, and removing the trustee without allow¬ 
ing him any commissions” (p. 857). 

In the case of Fowler v. Taylor, 8 Mackey (19 D. C. 
456), the Court held that mere inadequacy of price in 
a trustee’s sale, made in conformity with the powers 
and directions of the trust, is not of itself sufficient 
grounds for vacating the sale, unless “the inade¬ 
quacy is so gross as to shock the mind and furnish 
a presumption of fraud, or of misconduct in the 
trustee.” 

In speaking of inadequacy of consideration as con¬ 
stitutive fraud in sale of property, the following rule 
is found in Story’s Equity Jurisprudence , page 256: 

“Such inadequacy should be made out as 
would (to use an expressive phrase) shock the 
conscience and amount in itself to conclusive 
and decisive evidence of fraud.” 
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Peculiar Circumstances Involved Here. 

If a sale of property may be held to be fraudulent 
for reasons of inadequacy of price in a transaction be¬ 
tween individuals, as is the case in some of the au¬ 
thorities above cited, how much more would be the 
disposition of the Courts to afford relief in cases 
where the parties accused of fraudulent conduct were 
in a position of trust toward the other party? Here 
the assets of the two banks mentioned had been 
placed in the hands of receivers, and their relations 
to the property were subject to the control of appellee 
as Comptroller of the Currency. They were given cus¬ 
tody of the property and, within certain limitations, 
they were given the right to operate and dispose of 
the property. In the very nature of things the stock¬ 
holders, depositors, and creditors of the banks would 
have no individual authority in the handling of the 
property or of its sale. There might be knowledge 
on the part of certain individuals who are interested 
in the banks as to the character and value of the 
property of the institutions, and they might have 
such opinion and judgment about the property as to 
be able to give a fair appraisal of its value; but 
their lack of authority in the control of the property 
would render this knowledge or judgment on their 
part of little avail. In fact, when the receivers w'ere 
placed in charge of institutions, and when they were 
made subject to the authority of the Comptroller of 
the Currency, the welfare and rights and interests 
of the stockholders, depositors and creditors of the 
banks at once became subject to the authority and 
the activities of these officials. And it could not be 
said that these officials had performed their duties 
and have met the requirements of their office, in at¬ 
tempting to handle and dispose of any property of 
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the institutions, until they had acquainted themselves 
with the condition and value of the property. And 
whenever they sought to make sale or dispose of any 
of the property it was, and is, only reasonable and 
fair to assume that they would have been entirely 
familiar with the property and were able, as though 
representing each individual stockholder, depositor 
and creditor, to make proper appraisal and valuation 
of the property. 

With the foregoing general outline of the facts in 
mind, and having also in mind the authorities above 
quoted, can it be said, with any degree of candor or 
fairness, that the receivers and the Comptroller of 
the Currency, in making the sale of the property 
in question, so acted as to fairly protect and pre¬ 
serve the rights of the real owners of this property, 
and to procure for the property a just and reasonable 
consideration? Speaking specifically, can it be con¬ 
tended that acreage, such as has been described here, 
with the largest orchard probably within the State of 
Virginia—approximately 27,000 bearing trees—and with 
an appraised valuation ranging as high as $500,000.00, 
and with an alleged cash value in excess of $100,000.00, 
was disposed of judiciously and fairly, where the con¬ 
sideration is less than one-sixth (1/6) the alleged 
cash value of the property? Here the party who be¬ 
came the ultimate purchaser and had at first made 
an offer of $10,000.00, followed by an intervening offer 
from some other party in the sum of $15,000.00, which 
last mentioned offer was increased only $10.00, and the 
sale was consummated to the first offerer. Even this 
is a strong circumstance indicating lack of good faith 
on the part of appellee and receivers, and the en¬ 
tire picture presented is one that must, in the language 
of some of the authorities above set forth, “shock 
the conscience and amount in itself to conclusive and 
decisive evidence of fraud. ” 
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It is earnestly insisted that this case should be re¬ 
versed and that the parties should be permitted to 
present this unusual case in all its proper aspects, 
and that the Trial Court should be directed to have 
such proceedings as will enable the plaintiffs here to 
obtain full and complete relief. 

Respectfully submitted, 

GEORGE B. FRASER, 
ROBERT H. McNEILL, 
KELLY KASH, 

Attorneys for Appellant. 
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BRIEF OF APPELLEE, J. F. T. O’CONNOR. 


PRELIMINARY STATEMENT OF PROCEEDINGS 

BELOW. 

On August 17, 1937, appellant, plaintiff below, filed 
a bill of complaint (R. 1) against appellee, individually 
and as Comptroller of the Currency of the United 
States, and others, seeking personal damages against 
them with reference to the sale of a certain tract of 
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land located in Fauquier County, State of Virginia, by 
the Receivers of the Continental Trust Company and 
the Commercial National Bank, both of Washington, 
D. C. In order that the averments of this bill of 
complaint should not go unanswered, appellee, being a 
public officer, filed an answer (R. 5), and in such 
answer raised various points of law and moved 
to consider the points of law thus raised and also 
moved to dismiss the bill of complaint. Upon argu¬ 
ment, the Court below sustained the motions and dis¬ 
missed the bill. 

Thereafter, the plaintiff below filed an “Amend¬ 
ment to Bill of Complaint’’ (R. 53) wherein he re¬ 
newed his prayer for an accounting and personal 
damages with reference to the sale of said property, 
and thereupon appellee again filed an answer (R. 57) 
to said amendment, and filed a motion (R. 65) in which 
he moved to consider the points of law raised, and fur¬ 
ther moved to dismiss the amendment to the bill of 
complaint. This motion was argued with the result 
that on May 10, 1938 the Court sustained said motion 
and dismissed the bill of complaint as amended (R. 
67). From this decree and judgment appellant per¬ 
fected an appeal to this Court so that the case is pre¬ 
sented on the issues of law raised by the record. 

In view of the fact that this appellee was sued indi¬ 
vidually and as an officer of the United States, it was 
considered inadvisable merely to file a motion to dis¬ 
miss without filing in addition thereto a complete an¬ 
swer to the various charges set forth in the bill of 
complaint. However, for the purposes of this appeal 
these issues of fact are not involved, and the case is 
presented solely upon the issues of law presented by 
the record. The receivers of the two banks, who were 
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also named as defendants below, were not served with 
process. 

STATEMENT OF FACTS. 

This suit was filed by Wade H. Cooper, as President, 
director and stockholder (not depositor or creditor) of 
the Continental Trust Company and the Commercial 
National Bank, both of Washington, D. C., on behalf of 
himself and others similarly situated. It was filed 
against appellee individually and as Comptroller of 
the Currency of the United States, and also similarly 
against the former receivers of these two banks. The 
subject matter of the suit is the sale to one T. H. Mad¬ 
dux in April, 1934, of an apple orchard described as 
“Manor of Leeds Orchard” located in Fauquier 
County, Virginia. 

It is averred in the bill and amendment thereto that 
in January, 1930, the Continental Trust Company sold 
its deposits and goodwill to the Commercial National 
Bank, and deposited its assets with the Commercial to 
secure those deposits, which assets included the real 
estate in question; that this real estate consisted of 
approximately twenty-four hundred (2400) acres of 
land, with improvements and equipment, and approxi¬ 
mately 27,000 or 28,000 apple trees; that the property 
“had been heretofore appraised as high as $500,000.00” 
and that it actually cost Continental Trust Company, 
“including loans and accrued interest” approximately 
$150,000.00, and had a “reasonable” value in excess of 
$100,000.00 (R. 53). 

It is further averred in the bill (R. 3, Par. 4) that 
at the time of the sale both banks were in receivership 
under the jurisdiction of appellee as Comptroller of 
the Currency, and their affairs were being administered 
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by the receivers who participated in the sale; that the 
receivers and appellee, acting as Comptroller of the 
Currency, received an offer of $10,000; that after such 
offer had been superseded by another offer, they sold 
the property for $15,010.00 to T. H. Maddux, without 
proper advertisement and appraisal. 

Then follow a number of conclusions pleaded in gen¬ 
eral terms to the effect that had the property been 
properly advertised it would have brought “a sum 
greatly in excess of the amount offered” (R. 54); 
that the defendants “by gross negligence and lack of 
care failed to use reasonable or fair judgment” in de¬ 
termining the value of the property (R. 55); that the 
offer accepted amounted “only to a small fraction of 
the real value of the property” and “is shocking to 
the conscience of the Court and amounted to a fraud in 
law” (R. 56). 

The relief sought is that an accounting be had for 
the difference between the sale price of the property 
and its value at the time sold and for a personal judg¬ 
ment for such difference against the defendants. 

QUESTION PRESENTED. 

The sole question presented is whether appellee, act¬ 
ing in the performance of his official administrative 
duties in matters committed by law to his supervision, 
which duties require the exercise of judgment and dis¬ 
cretion, can be held personally liable for damages or 
for an accounting for a supposed injury which may 
have resulted from the performance of such public 
official duties, in the absence of personal fraud clearly 
pleaded. 





5 


COMMENT ON STATEMENT OF FACTS. 

Appellee appreciates that, on a motion to dismiss, 
facts properly pleaded in the bill of complaint as 
amended are to be taken as admitted, yet even under 
this legal presumption certain points are to be noted, 
namely: 

1. The bill of complaint is as notable for what it does 
not contain as for what it does contain. The plaintiff 
pleads (R. 2) that he was President, director and a 
stockholder of both of the banks and hence it may be 
assumed that he was personally familiar with all of the 
facts regarding the property in question. Neverthe¬ 
less, the averments in the bill of complaint with re¬ 
spect to the value of the property are made upon “in¬ 
formation and belief” (R. 3). In addition, because of 
his position as President of the owning bank it is to be 
presumed that plaintiff knew whether the property had 
been operated by the bank at a profit or at a loss; 
whether he himself or his representatives had made ef¬ 
forts to sell the property; and if so, with what results; 
how long the bank had owned the property; and how a 
trust company in the District of Columbia came to own 
an apple orchard in the State of Virginia, and whether 
there was any market for apple orchards during 1933 
and the Spring of 1934. While only ultimate facts are 
to be pleaded, it is submitted that in such a case, suing 
as he does in equity, plaintiff was in duty bound in his 
bill of complaint to set up with reasonable completeness 
all relevant facts and not merely to attempt to frame 
a bill in an effort to make it good against a motion to 
dismiss. 

2. Particular emphasis must be placed upon the fail¬ 
ure of the plaintiff to allege any facts pointing to ac- 
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tual fraud, collusion, bad faith or any of the other ele¬ 
ments which in comparable cases are invariably pres¬ 
ent. Since plaintiff filed his original bill of complaint 
without including any such averments, since such orig¬ 
inal bill was ordered dismissed by the lower Court and 
plaintiff thereupon filed his amendment to the bill and 
still made no such averments, it is to be presumed that 
there was a total lack of any actual fraud, collusion, 
misconduct or malfeasance on the part of defendants. 

3. It is argued in appellant’s brief (p. 7) that the 
buyer, one Maddux, first offered $10,000 for the prop¬ 
erty; that then another party offered $15,000; and 
that finally Maddux offered $15,010.00 which offer was 
accepted. It results, therefore, that, even if the facts 
as stated by appellant are true, there was actual com¬ 
petition in bidding before the sale, which negatives the 
conclusions of the appellant. 

SUMMARY OF ARGUMENT. 

I. The Sale was Conducted in Accordance with 
Law. 

(a) A sale made by a receiver under Section 192, 
Title 12, U. S. C. A. (this sale was made under this 
section) is not a judicial sale and hence the rules re¬ 
garding appraisal and advertisement pertaining to 
judicial sales do not apply. 

(b) The sale was approved by the Court. 

(c) The averments of the bill attacking the sale are 
at most speculations and conclusions which are not 
sufficient to justify the granting of the relief sought. 

(d) The averments of the bill relating to value of 
property are merely speculations and opinions of the 
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pleader and are as clearly insufficient as the averments 
of fraud discussed in (c), supra. 

II. The Court will take Judicial Notice of the Fact 
that the Sale was Made During a Period of World¬ 
wide Depression. 

III. A Public Officer performing Public Duties is 
Immune from Personal Liability for acts Involving 
the Exercise of Administrative Discretion Performed 
in the Exercise of Such Duties. 

IV. Appellant is Guilty of Laches. 

V. Conclusion. 


ARGUMENT. 

The Sale was Conducted in Accordance with Law. 

The bill of complaint avers (R. 3, Par. 5) that appel¬ 
lee “as Comptroller of the Currency of the United 
States” and the defendant Baldwin “as Receiver of 
the Commercial National Bank of Washington, D. C.,” 
and the defendant Bryan, “as receiver of the said Con¬ 
tinental Trust Company of Washington, D. C.,” 
agreed to sell and did sell and convey to T. H. Maddux 
the property in question. Sales made under these cir¬ 
cumstances are made by virtue of and in accordance 
with the provisions of Sec. 192, Title 12, U. S. C. A., 
(Sec. 5234 R. S.) which provides in part as follows: 

“Such receiver, under direction of the Comp¬ 
troller, shall take possession of the books, records, 
and assets of every description of such associa¬ 
tion, collect all debts, dues and claims belonging 
to it, and, upon order of a court of record of com¬ 
petent jurisdiction, may sell or compound all bad 
or doubtful debts, and, on a like order, may sell 
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all the real and personal property of such asso¬ 
ciation, on such terms as the court shall direct.’’ 

This statute was authority for the sale of the prop¬ 
erty by the Receiver of the Commercial National Bank. 
The Receiver of the Continental Trust Company, of 
Washington, D. C., a trust company organized under 
the laws of the District of Columbia, derived his au¬ 
thority from Section 720, District of Columbia Code, 
1924 (Sec. 347, Title 5, Code, 1929) which provides in 
part as follows: 

“The Comptroller shall have and exercise the 
same visitorial power over the affairs of the said 
corporation as is conferred upon him by Section 
5240 of the Revised Statutes of the United States 
in the case of national banks. He shall also have 
power, when in his opinion it is necessary, to take 
possession of any such company for the reasons 
and in the manner and to the same extent as are 
provided in the laws of the United States with re¬ 
spect to national banks.” (Italics supplied.) 

This latter section of the Code authorizes the re¬ 
ceiver of a District of Columbia trust company to sell 
real and personal property by the same methods and 
procedure as are used by receivers of national banks. 
See Harper v. Moran, 76 Fed. (2) 980, 64 App. D. C. 
210; Dunn v. O'Connor, 89 Fed. (2) 820, 67 App. D. C. 
76; Washington Loan and Trust Company v. Allman, 
70 Fed. (2) 282; 63 App. D. C. 116; cer. den. 292 U. S. 
649. 

Thus, both receivers had statutory authority to sell 
the property in question under the direction of the 
Comptroller of the Currency, upon the order of a court 
of competent jurisdiction. 
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Therefore, the bill shows on its face that the sale of 
the property, together with all the incidents leading to 
it, was an act performed by appellee and the receiver 
defendants in the exercise of authority and discretion 
conferred upon them by law, and in the carrying out of 
their official administrative duties. The bill fails to 
state any facts showing that the sale was not made in 
accordance with law, and hence a presumption attaches 
that a legal sale resulted. A case directly in point in 
principle is United States Savings Bank v. Morgenthau, 
85 Fed. (2) 811; 66 D. C. App. 234; (cer. den. 57 S. Ct. 
232). In that case it was sought to terminate the re¬ 
ceivership of the bank on the ground that the bank was 
solvent when closed, and was solvent when the suit was 
brought because of an increase in the value of the as¬ 
sets. This brought up the question of whose judgment 
was to be accepted as to the value of the assets. This 
Court said (page 814): 

“But in this case no facts are pleaded except a 
difference in appraisal of the assets of the bank 
made by the respective parties, and these are not 
sufficient to overcome the presumption which the 
law attaches to the official determination reported 
by the Comptroller of the Currency in the exer¬ 
cise of his official duties.” 

It will be presumed that a person in authority has 
done his duty until the contrary appears. Dunlap v. 
Munroe, 1 Cranch, C. C. (1 D. C.) 536, Fed. cas. 4167, 
affirmed in 11 U. S. (7 Cranch) 242. 

Where it is unlawful for an official of the United 
States to make a contract without or beyond an ap¬ 
propriation therefor, it must be presumed, if the 
contract be made, that it was in that respect lawful. 
United States Ex. Rel. Redfield v. Windom, 8 Mackay 
(19 D. C.) 54, affirmed in 137 U. S. 636. 
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Sigg-Fchr v. White, 52 App. D. C. 215, 220, 285 Fed. 

949, was a case in which it was sought to attack a sale 
by the Alien Property Custodian and an injunction was 
prayed against the Treasurer of the United States 
and the Director General of Railroads. On one of 
the principal points raised, this Court said (at page 
220 ): 

“It must be presumed that the Alien Property 
Custodian and the Treasurer will perform their 
respective duties, * * V’ 

Bruckner-Mitchell, Inc. v. Sun Indemnity Company 
of New York, et ad., (1936) 65 App. D. C. 178, 82 Fed. 

(2) 434, 444, (cer. den. in 298 U. S. 677), was a case 
involving claims of materialmen under a contractor’s 
bond. One of the points raised was the regularity of 
the issuance of a bond and this Court in an opinion 
by Mr. Justice Stephens, said (at page 444): j 

“It was the duty of the Commissioners (of the 
District of Columbia) under the statute to take a 
good and sufficient bond with sureties approved 
by the Commissioners guaranteeing that the con¬ 
tract shall be strictly and faithfully performed and 
that the contractor shall promptly make payments 
to materialmen. In the absence of a contrary 
showing, and there is none herein, the Commission¬ 
ers will be presumed to have performed their duty, 
not to have violated it by exacting re-insurance to 
strengthen the surety and the bond only for the 
benefit of the first of the obligations thereof, i. e., 
only for the District of Columbia in its own right, 
and this in the face of recognition by the statutes 
and the Courts of the circumstances of two obliga¬ 
tions under such a bond, and in the face of the fact 
that under the applicable statutes calling for bonds 
on District of Columbia construction contracts, no 
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priority over the proceeds of the bond is given the 
District of Columbia as against materialmen.” 
(Italics supplied.) 

Cf. 

Liberty National Bank v. McIntosh, 16 Fed. (2) 
906, 908. 

Cooper v. Woodin, 72 Fed. (2) 179, 63 App. 
D. C. 311. 

Brown v. Rudolph, 58 App. D. C. 116. 

In this connection these considerations become quite 
important: 

(a) A sale by a receiver under Sec. 192, Title 12, 
U. S. C. A. (as.pointed out, this sale was made 
under this section) is not a judicial sale, and 
hence the rules regarding appraisal and adver¬ 
tisement pertaining to judicial sales, do not 
apply. 

An examination of appellant’s amended bill indi¬ 
cates, from his constant reference to appraisals and 
advertisement, the misconception that sales of assets 
by a receiver of a national bank (and in this case sale 
by the receiver of the Trust Company under the same 
procedure applying to sales by receivers of national 
banks) constitute judicial sales within the purview of 
Rule 68 of the court below. This rule by its terms ap¬ 
plies only to judicial sales. It is settled law that sales 
by receivers under Section 192 of Title 12, U. S’. C. are 
not judicial sales. 

See: 


Hulse v. Argetsinger, 18 Fed. (2) 944, 

Ex parte Moore, 6 Fed. (2) 905, 

Gockstetter v. Williams, 9 Fed. (2) 928 and 354, 
Fifer v. Williams, 5 Fed. (2) 286. 
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It follows that in making this sale the Comptroller 
of the Currency and the receivers proceeded in ac¬ 
cordance with law. 

Cf. 

In re Earle, 92 Fed. 22, 

In re Chetwood, 165 U. S. 443, 

Fifer v. Williams , swpra. 

The judges to whom a petition for the approval of 
such a sale is presented may require as a condition to 
such approval prior advertising and the securing of 
appraisals, and in this jurisdiction since the Fall of 
1934 when competition for the purchase of real estate 
began to revive, the practice of the Courts of requiring 
orders nisi before approving such sales has grown up, 
but such was not the practice in the Spring of 1934 
when this sale took place and when, as discussed below, 
it was difficult to sell real estate at any price. These 
are facts of which, under the authorities quoted below, 
the Court will take judicial notice. 

(b) The sale urns approved by the Court. 

Section 192, Title 12, U. S. C. A., (Sec. 5234 R. S.) 
provides that the receivers “ upon the order of a court 
of record of competent jurisdiction” may sell all the 
real and personal property of the insolvent association 
“on such terms as the Court shall directs As previ¬ 
ously pointed out, this statute governed the Comptrol¬ 
ler of the Currency and both receivers in making the 
sale in question. Since no facts are set forth in the bill 
to show that the legal procedure for making the sale 
was not strictly followed, it will be presumed that the 
sale was made in accordance with law and that the sale 
was approved by a court of record of competent juris- 
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diction as required by the statute governing such sales. 
In this connection it may be noted that the bill alleges 
that the defendants sold the property “as Comptroller 
of the Currency” and “as Receiver of said Commer¬ 
cial Bank” and “as Receiver of the said Continental 
Trust Company” (R. 3). 

Since the Trust Company as record owner of the 
property was, as averred in the bill, located in the Dis¬ 
trict of Columbia, and since the property, as also 
averred in the bill, was located in Fauquier County, 
Va., the court may presume that appropriate orders of 
court approving the sale, were made in the District 
of Columbia and in Fauquier County, Va. 

Further, the Court below had, and hence this Court 
has, the right to take judicial notice of the record of 
the proceeding by which the instant sale was author¬ 
ized inasmuch as in the case below one of the 
defendants was the moving party in the proceedings to 
be judicially noticed, and the subject matter was the 
same in both instances. 

Bienville Water Supply Co. v. Mobile , 186 U. S. 
212 , 

Dimmick v. Thompson, 194 U. S. 540, 

de Bearn v. Safe Deposit <fb Trust Co., 233 
U. S. 24, 

National Fire Ins. Co., v. Thompson, 281 U. S. 
331, 

White v. Central Dispensary, etc., 66 W. L. R. 
922. 

Judicial notice may be taken of proceedings in other 
cases, where, as has been said: “There may be cases 
so closely interwoven, or so clearly interdependent, as 
to invoke such a rule.” Constantine v. Rowland, 147 
la. 142, 124 N. W. 189. 
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The records of the Court below (R. 28-39) show that 
receiver Bryan of Continental Trust Company filed a 
petition setting forth his appointment; that he had an 
offer from T. H. Maddux to buy the property for 
$15,010.00, that “every effort had been made to find a 
purchaser” (R. 29); that said property “is rapidly de¬ 
teriorating” and that it was considered for the best 
interests of the trust to make the sale (R. 29). The 
petition also showed approval by Receiver Baldwin of 
the Commercial National Bank (R. 39) and by the 
Deputy Comptroller of the Currency (R. 36-38), and 
set forth a full description of the property sold. There¬ 
upon, an order was entered in that proceeding, (R. 39- 
44) reciting that the Court was fully advised in the 
premises, that the authority sought in the petition was 
necessary for the best interests of depositors and credi¬ 
tors and shareholders (R. 40) and decreeing that the 
receiver be authorized to make the sale. Subsequently, 
a further petition was filed by Receiver Bryan to cor¬ 
rect an error (R. 45) and an appropriate order was 
passed (R. 48) again approving the sale. 

It has been clearly established by a long line of de¬ 
cisions, including decisions of this Court, that where a 
sale of property of an insolvent bank has been made 
by a receiver under authority of the Comptroller of 
the Currency and with the approval of a court of rec¬ 
ord of competent jurisdiction, it is not subject to at¬ 
tack except for fraud clearly pleaded and proved. 

Farrell v. Stoddard, 1 Fed. (2) 802, 

Fifer, et al., v. Williams, 5 Fed. (2) 286, 

Gamble v. White, 56 Fed. (2) 814, 

Liberty National Bank v. McIntosh, 16 Fed. (2) 
906, 

Broderick v. American General Cory., 71 Fed. 
(2) 864, 
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Acker v. Hamilton, 66 App. D. C., 171, 

Davis Trust Company, v. Hardee, Receiver, 66 
App. D. C. 168, 

Kennedy v. Gibson, 75 U. S. (8 Wallace) 498, 
Cook County National Bank v. U. S., 107 U. S. 
445, 

Ex parte Chetwood, 165 U. S. 443. 

(c) The averments of the bill attacking the sale are 
at most speculations and conclusions which are 
not sufficient to justify the granting of the re¬ 
lief sought. 

As has been pointed out, the bill of complaint on its 
face reflects a sale made by those authorized pursuant 
to their administrative duties to make it, was approved 
by a court of competent jurisdiction, and after com¬ 
pliance with the law governing such sales. It is not 
for any failure to comply with the law that the sale is 
attacked. It is assailed on such speculative and in¬ 
definite grounds as that it was “ illegal, unlawful, and 
in fraud of the depositors, creditors and stockholders” 
of the two banks (R. 4, 55-56); that the defendants 
have “ violated their duties” in making said “illegal, 
unlaw fid and fraudulent sale” (R. 4); that the defen¬ 
dants “by gross negligence and lack of care failed to 
use reasonable or fair judgment” (R. 55); that the 
sale of the property “was a wrongful sale” (R. 56). It 
is upon these vague inferences and legal conclusions 
that the right to the relief sought is founded. 

It should be pointed out again that no factual basis 
of any claim, directly or indirectly, of any illegality or 
fraud is made in the bill, nor is there any intimation of 
personal misconduct or any impropriety between 
buyer and seller. For instance, there are no charges 
of collusion between buyer and seller, personal inter¬ 
est, secret interest, nor any of the badges of fraud 
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that will vitiate a sale. The only grounds relied upon 
as a basis for relief relate to value. 

Two recent cases in this Court are important in this 
connection as discussing the circumstances under which 
a sale is made by a conservator (same legal status as 
receiver) under the authority of the Comptroller of 
the Currency—viz: Davis Trust Company v. Ilardee, 
85 Fed. (2) 571, 66 App. D. C. 168, and Acker v. Hamil¬ 
ton, 85 Fed. (2) 574, 66 App. D. C. 171. Both of these 
cases involved sales by the conservator of an insolvent 
national bank of assets of the receivership, and in both 
of them the question of inadequacy of price was raised. 
In the Davis Trust Company case the Court said, (at 
page 573): 

“Here no charge of fraud in the sale is made. 
On the contrary, it is disclaimed by appellants. 
All that is alleged is that the sale was unfair to the 
stockholders of the closed bank because it did not 
take into consideration the possibility of future 
enhancement in the value of securities sold. This 
charge is too fantastic to notice. The provisions 
of the statute providing for the sale of assets of an 
insolvent bank were followed in all respects. The 
terms of the proposed sale were specifically set 
forth in the conservator’s petition to the court and 
in the contract submitted to and approved by the 
judge. The sale was made with the approval and 
at the direction of the Comptroller; and the terms 
of the contract completely disprove the statement 
that it was unfair and, on the contrary, show the 
conservator on behalf of the closed bank received 
every dollar of the then reasonably obtainable 
value of principal and interest of the assets sold. 
The finding, therefore, of the judge that the sale 
was in the best interests of the depositors and 
creditors was not only true but must be accepted 
as conclusive of the question.” 
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And in the Acker case this Court said, (at pages 575 
and 576): 

“To this quoted part of the bill it is only neces¬ 
sary to add that the bill, like the bill in the Davis 
Case, charges that the sale of assets by the con¬ 
servator was ultra vires, and that it was unfair. 

“It is, however, not charged that there was any 
fraud on the part of the Comptroller or the con¬ 
servator. Nor is it charged that the conservator 
was guilty of any personal wrong or overreach¬ 
ing or that he received any personal benefit. The 
extent of the charge is that, because of his ex¬ 
pectant relationship with the purchasing bank, he 
was disqualified to act.” 

**######* 

“Nor are there any facts alleged like those 
which induced the Supreme Court in Baker v. 
Schofield , 243 U. S. 114, 37 S. Ct. 333, 61 L. Ed. 
626, to declare invalid a sale by a receiver to him¬ 
self of assets of an insolvent bank. There the re¬ 
ceiver was both seller and secret buyer for his own 
benefit. Here, as we have shown, the conservator 
was acting under the direction of the Comptroller 
in carrying out the Comptroller’s contract and 
was, therefore, without opportunity to inject his 
private interests into the transaction.” 

The rule is settled beyond contradiction that mere 
allegations of “fraud,” “coercion,” “illegality,” “un¬ 
lawfulness,” “arbitrary conduct,” and similar allega¬ 
tions, are mere epithets, are not proper pleading, are 
mere conclusions of the pleader, and are insufficient 
against demurrer or motion to dismiss and are not 
thereby admitted. 

Chamberlain Machine TForfr.s v. U. S., 270 U. S. 

347 

Fogg v. Blair, 139 U. S. 118, 

Amick v. Mortgage Co., 30 Fed. (2) 359. 
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What constitutes averments of fraud sufficient to 
justify relief if proven, is thoroughly discussed in 
Meeker v. Baxter , 83 Fed. (2) 183 (at page 186): 


“It has indeed beep said that it may be im¬ 
peached for “fraud” or “illegality;” and while 
it is not very clear just what these words mean, 
we may assume arguendo that if the Comptroller 
were consciously to assess shareholders in sums 
which he did not believe to be true, they could show 
it and escape; perhaps the same may be true if he 
proceeded in the face of a statute. But his assess¬ 
ment cannot be attacked by showing that the debts 
were in fact smaller or the assets larger than he 
took them to be, or that the directors had miscon¬ 
ducted themselves or acted without the knowledge 
of the shareholders, or defrauded them. Fraud 
must at least mean fraud of the comptroller in 
making the assessment, and the defence does not 
so allege. Xor was a forced subscription from the 
directors a liquidation. The second and third de¬ 
fenses were as bad; the second amounted to no 
more than that the Comptroller did not take all the 
bank’s property into his computation. It was not 
enough to add that the assessment was “made in 
bad faith and is fraudulent, illegal and void”: 
such charges must be explicit. If the defendants 
really meant to say that the Comptroller omitted 
the mortgage from his computation of the assets, 
knowing that the transfer was fraudulent and that 
the property should have been included, they were 
obliged to sav so in detail. Chamberlain Machine 
IforAv v. United States. 270 U. S. 347, 46 S. Ct. 
22 o, 70 L. Kd. 610. They would probably not dare 
to make such a charge; if they have the hardihood 
to do so, it must be with circumstance and upon 
their own oaths, so that they may be accountable 
for what they say. The third defence comes to no 
more than that there were no creditors of the 
bank; it has not a semblance of validity as a de- 
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fence. Thus as a bill for discovery the counter¬ 
claim were invalid on their face, because the de¬ 
fences to which they were ancillary were demur¬ 
rable. ’ ’ 


And in Chamberlain Machine Works v. U. S., 270 
U. IS. 347 (at page 349), it was stated: 


“The general allegations of ‘fraud’ and ‘coer¬ 
cion’ were mere conclusions of the pleader; and 
were not admitted by the demurrer. Fogg v. Blair , 
139 U. S. 118. To show a cause of action it was 
necessary that the petition state distinctly the par¬ 
ticular acts of fraud and coercion relied on, 
specifying by whom and in what manner they were 
perpetrated, with such definiteness and reasonable 
certainty that the court might see that, if proved, 
they would warrant the setting aside of the settle¬ 
ment. See Sterns v. Page, 7 How. 819, 829: Per- 
kins-Campbcll Co. v. United States, 204 U. S. 213, 
218; Cairo. T. <0 S. B. Co. v. United States , 267 
U. S. 350, 352. The petition contained no such 
specific allegations; and since its vague and gen¬ 
eral averments did not overcome the effect of the 
release, the demurrer was properly sustained. 
See St. Louis, K. <0 S. E. It. Co. v. United States, 


267, U. S. 346, 350. : 


In other words, mere general charges of improper 
conduct on the part of an officer are insufficient unless 
they refer to transactions in their nature wrongful and 
fraudulent. As was said in Wanamakcr v. Edisto Sa- 
lional Bant:. 62 Fed. (2) 696 (at page 699) : 

“In addition to specific allegations of fact, the 
bill of complaint abounds in charges of a fraudu¬ 
lent scheme and design on the part of the Kdisto 
Bank, in general terms, but they are mere conclu¬ 
sions of the pleader, and no facts are staled from 
which fraud or conspiracy can be legitimately in- 




terred, General charges of this sort are not suf¬ 
ficient, unless the transactions to which they refer 
are such as in their essential nature to constitute a 
fraud. ’ ’ : 

So that after giving all the averments of the bill 
relating to fraud and similar conduct their greatest 
weight and most opprobrious inferences, we find 
that they resolve themselves merely into statements 
charging that the Comptroller of the Currencv and 
the receivers did not give the value which appel¬ 
lant thinks should have been given to the property. 
This is far from the conduct interdicted by the courts 
in sales of this sort. 

(d) The are nneuts of the bill relating to value of 
the property are merely speculations 4 and 
opinions oj the pleader and are as clearly im¬ 
proper as the averments of fraud discussed in 
(c), supra. 

The averments of the bill relating to value are that 
tin* property “had been heretofore appraised as high 
as live hundred thousand dollars ($300,000.00) (R. 3, 
Par. 3); that the actual cost to the Continental Trust 
Company was, ‘including loans and accrued interest,’ 
approximately $130,000.00 (R. 3, Par. 3): that the pur¬ 
chase price of approximately $15,010.00” was an “in¬ 
finitesimal fraction of the real value of said prop¬ 
erties" (R. 4, Par. 5-8); that at the time of sale the 
property “had then and has at all times since had a 
reasonable value in excess of $100,000.00” (R. 53); 
that the sale price of said property was a “wastefully 
inadequate price” (R. 55); that the offer accepted 
amounted “only to a small fraction of the real value 
of the property” (R. 56). From these averments ap- 
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pellant arrives at the conclusion that the whole trans¬ 
action is “shocking to the conscience of the Court” and 
constituted a “fraud in law” (R. 56). 

The hill does not state, however, that at the time of 
the sale a better offer existed or higher price was ob¬ 
tainable, and as has been stated, the only ground upon 
which the sale is attacked is a general averment that 
the property was sold for less than its value. 

Having in mind that here we have a case where 
damages are sought from an officer who made a sale in 
the course of his official administrative duties in ac¬ 
cordance with the laws governing such a sale, we 
should distinguish this case from one where it is be¬ 
ing sought to set aside a sale for personal fraud or 
some other similar cause. 

As to judicial sales, the rule is that once a sale has 
been made and confirmed, it will not be set aside ex¬ 
cept for such actual fraud or other cause as would 
cause the intervention of an equity Court. For ex¬ 
ample, in Morrison v. Rnrnette. 154 Fed. 617, the Court 
said (at page (J24) : 

“Hence the rule is settled, and it seems to be 
universally approved, that after confirmation of 
a judicial sale neither inadequacy of price, nor 
offers of better prices, nor anything but fraud, 
accident, mistake, or some other cause for which 
equity would avoid a like sale between private par¬ 
ties, will warrant a court in avoiding the confirma¬ 
tion of the sale or in opening the latter and receiv¬ 
ing subsequent bids.” 

Fven stronger was the position taken by the Court 
in Fidel it if Insurance and Safe Deposit Co. v. Rail- 
irajf Co.. !)S Fed. 475 (at page 476): 

“To justify the interference of the court, there 
must be fraud, mistake, or some accident by which 







the rights of the parties have been affected. * * * 
It has never yet been decided that mere inadequacy 
of price teas a sufficient reason , of itself , to open a 
salc. }> 

In that case the Court called attention to the fact 
that there was no offer of an advanced price nor was a 
better price guaranteed on a re-sale. 

In using in the bill the expression “shocking to the 
conscience of the Court'’ (R. 56), appellant evidently 
had in mind the case of Graffam v. Burgess , 117 U. S. 
180, wherein that phrase appeared, and wherein a 
large number of cases were reviewed relating to al¬ 
leged inadequacy of price at judicial sales. It is signi¬ 
ficant that in everv one of the cases mentioned where 
the sales were set aside, elements of actual fraud 
existed, and no cases were referred to where mere in¬ 
adequacy of price was made the basis of voiding such 
a sale. Since the phrase “shock the conscience of the 
Court” is repeated both in the bill and in appellant’s 
brief, and since, as stated, the phrase, insofar as it re¬ 
lates to sales at low prices is concerned, is apparently 
taken from Graffam v. Burgess , supra, it may be help¬ 
ful to discuss that case to show how inapplicable it is 
to the case at bar. 

While it is true that inadequacy of price was alleged 
in the Graffam case, such was not the ground upon 
which it was decided. (And, incidentally, the case was 
one to set aside a sale, not to collect damages.) Mrs. 
Burgess was the owner of a house and lot in Melrose. 
Massachusetts, which she used only as a summer resi¬ 
dence. During the fall she had some work done, 
the cost of which was $25.00. She objected to paying 
the bill, and in January, the man, Graffam, who had 
done the work, employed an attorney, Fairfield, 
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to sue for the bill. The attorney recovered judgment 
against Mrs. Burgess for $28.95 damages, and $1(1.15 
costs. Execution was issued and the whole property was 
sold by the sheriff, and-Graffam himself became the pur¬ 
chaser of the house and lot for $73.10 and received a 
deed. At about the same time a real estate agent, pre¬ 
tending to have another claim against Mrs. Burgess, 
amounting to $30.00, employed the same attorney, se¬ 
cured a judgment and levied on the remaining interest 
of Mrs. Burgess in the same property, and a sale was 
made to the real estate agent for $81.21, and a deed 
given to him, too. Mrs. Burgess at the time had 
$3,000.00 worth of personal property in the home, and 
the property itself was worth $10,000.00. At the time, 
Mrs. Burgess had a real estate agent in the neighbor¬ 
hood and an attorney, both known to the defendants. 
Nevertheless, as found by the Supreme Court, the de¬ 
fendants conspired to keep her in ignorance of the sale 
until the year for redemption had expired, hired spies 
to find out when she would be absent, and took the per¬ 
sonal property while she was away, discussed the mat¬ 
ter with her after the sale, but told her nothing of it 
and used other schemes found to be actually fraudu¬ 
lent. 

Such a case is obviously not comparable with the 
case at bar. 

Another case in point in principle is Fidelity Insur¬ 
ance Trust (mil Safe Deposit Company v. Roanoke Iron 
Company , 84 Fed. 752. This was a case considered 
not on the basis of a claim for damages nor even on 
suit to set aside a sale, but directly upon the question 
of whether a sale made by commissioners should be 
confirmed. The property involved was a large manu¬ 
facturing plant including real estate, furnace plant, 
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rolling' mill plant, shops, stables, ct cetera. The price 
under consideration was approximately $57,000. Ob¬ 
jection to the sale was made upon the ground that this 
price was “grossly inadequate” and in support of 
this objection an affidavit was filed to the effect that 
“the plant of said company was valued at the sum of 
$534,546.21.” The Court confirmed the sale and in do¬ 
ing so cited Graft am v. Burgess, supra, and stated (at 
page 755): 


“AVhile the record shows a wide difference be¬ 
tween the estimated value of the property as re¬ 
ported by the receiver when he took charge of it 
and the price for which it sold, yet in view of state¬ 
ments contained in the affidavits, and the known 
decline of tnang kinds of proper!g. notably fur¬ 
nace property, constructed in the *boom ' period of 
a few years ago. the inadequacy of the price real¬ 
ized for this property- does not shock the con¬ 
science." (Italics supplied) 


To the same effect is Fidelity Trust and Safety 
Vault Cotnpuny v. Mobile Street Railway Company, 54 
Fed. 26 which was also an action to confirm a sale. In 
that case the Court said (at page 27): 

“The grounds of opposition to the motion, as 
stated, are inadequacy of price and unfairness in 
the sale. If the property sold at an inadequate 
price, the inadequacy must be so great as to shock 
the conscience and to excite the suspicion of the 
court, or there must be an inadequacy of price, with 
additional circumstances against the fairness of 
the sale, growing out of fraud, accident, or some 
trust relation of the parties. On the proof sub¬ 
mitted as to the value of the property I am not 
convinced that it sold at greatly less than its 
value; certainly the inadequacy of price is not so 
great as to shock the conscience and to excite the 
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suspicion of the court. Mere inadequacy of price 
is not alone sufficient to set aside the sale, and the 
expression of opinion, however well founded, that 
tin' property on a resale would bring a much 
higher price, is not sufficient.'’ (Italics supplied) 

In the case .just cited comment was also made by 
the Court with respect to the lack of earnings of the 
property in controversy, but it will be noted that 
in the case at bar the bill of complaint as amended 
makes no allegations whatever that this property ever 
earned a profit. From the fact that the bill of com¬ 
plaint (R. 3) alleges that the cost to the bank of the 
orchard property included “loans and accrued in¬ 
terest” the presumption is clear that the bank ob¬ 
tained the property in foreclosure of a loan and that 
even the interest on such loan had not been paid, thus 
leading to the clear presumption that the property had 
been operated at a loss. 

The only case relied upon by appellant in his brief 
to sustain his contention that inadequacy of price is 
sufficient to charge the officer making the sale with 
liability is Eyre, et al. v. Potter, et al., 15 How. 42 
(14 L. Ed. 592). But in that case the Supreme Court 
specifically held that mere inadequacy of price was 
not sufficient to set aside a contract. It was a case 
where by false misrepresentations a widow had been 
importuned to part with her interest in her husband’s 
estate for an inadequate price; and the court found 
that in addition to inadequacy, elements of actual 
fraud were shown. 

In Broderick v. American General Corporation, 71 
Fed. (2) 8(>4, the Court said (at page 8(59): 
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There is neither logic nor reason in the prin¬ 
ciple that the certificate of the superintendent (of 





New York banks) may be overthrown upon the 
basis of mere differences of opinion between the 
superintendent and the experts and witnesses of 
the defendants in relation to reasonable values. 
The determination of the superintendent is essen¬ 
tially and peculiarly an administrative act rest¬ 
ing upon the exercise of sound business judgment 
and discretion. Banking Law, Section SO; Matter 
of Union Bank, 17(5 App. Div. 477, 103 X. Y. S. 
485. If not infected with bad faith or obvious 
error, or violative of any fixed legal principle, it 
should not be subject to attack upon the theory 
that the preponderance of evidence, in the opinion 
of the trier of the facts, indicates that the values 
as fixed by the superintendent are merely errone¬ 
ous.” 

In United States Savings Bank v. Morgenthau, 
supra, this Court said (at page 814): 

“It is true that the motion sustained by the 
lower court for a dismissal of the plaintiff's bill 
concedes the truth of all facts which are properly 
pleaded in the bill itself. But in this case no facts 
are pleaded except a difference in appraisal of 
the assets of the Bank made by the respective 
parties, and these are not sufficient to overcome 
the presumption which the law attaches to the 
official determination reported by the Comp¬ 
troller of the Currency in the exercise of his offi¬ 
cial duties.” 

A case almost identical in its facts is that of Gamble 
v. White, 5(i Fed. (2) 814, ; where the receiver of the 
bank sold land at ten cents (10o) an acre, which in¬ 
creased within three years to $73.00 an acre. The re¬ 
ceiver filed suit against the purchaser of the land to 
set aside the conveyance, and this suit was dismissed. 
The Court said (at page 819): 
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“77/e question of value relates to June, 1925, 
and under the conditions then existing. * * * Was 
it the dutv of Sell mover as receiver, under these 
conditions, to accept the best price he could get 
for the hank's equity in the land, or should lie 
have paid the future installments falling due on 
the Land Hank indebtedness and the taxes past 
and future on the land, and hold it for a possible 
increase in value as oil lands? * * * That subse¬ 
quent events proved he was mistaken does not 
render him liable in damages to either Gamble as 
receiver or to Campbell as equitable owner, as¬ 
suming that he is such. The possibility of such 
an increase in values was much too remote and 
speculative to justify any court in holding that 
Sellmeyer was willfully guilty of a breach of trust 
or negligent in the discharge of his duties as re¬ 
ceiver in not taking the course which appellants 
now so insistently assert he should have taken.” 
(Italics supplied.) 

In the instant case we have a sale made bv officers 

*> 

of the United States in the performance of adminis¬ 
trative duties cast upon them by law. The cases hold 
uniformly that where a sale of property of an insol¬ 
vent bank has been made by a receiver under authority 
of the Comptroller of the Currency in the manner pre¬ 
scribed by law, it is not subject to attack except for 
fraud clearly pleaded and proved, and where such 
fraud implies personal corruption on the part of the 
officer. Some of the cases to this effect are: 

Kennedy v. (Bison, S Wall., 498 

('ook Countq Xational Bank v. U. S., 107 U. S. 

443 

Ex Parte Chetivood , 165 U. S. 443 
A flams v. Saglc. 302 U. S. 665 
Farrell v. Stoddard, 1 Fed. (2) 802 
Fifer v. Williams, 5 Fed. (2) 286 
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Liberty National Bank v. McIntosh, 16 Fed. (2) 
906 ; 

Gamble v. White, 56 Fed. (2) 814 
Broderick v. American Cory ., 71 Fed. (2) 864 
v. Baldwin, 74 Fed. (2) 1003 
Acker v. Hamilton, 85 Fed. (2) 574, 66 App. 1). 
C. 171 

Davis Trust Co. v. Hardee, 85 Fed. (2) 571, 66 
App. D. C. 168 

In most of the cases above referred to the plaintiff 
has sought to set a sale aside or obtain an injunction, 
or similar relief. But here the prayer tor relief (R. 
57) is so framed as to seek to recover actual money 
damages against appellee, a former official of the 
United States, and the former receivers who were also 
officers of the United States, who admittedly acted in 
the exercise of public duties cast upon them by law, 
upon matters within their jurisdiction and official dis¬ 
cretion, and where there is no charge or intimation 
of personal impropriety, misconduct, collusion, benefit 
or actual fraud. This leads us to a discussion of the 
next important question. 

II. 

The Court will Take Judicial Notice of the Fact that 
the Sale was Made During a Period of World¬ 
wide Depression. 

The bill of complaint shows (R. 3, 53) that the sale 
in question took place in April, 1934, although the 
original bill herein was not filed until August, 1937 

j. 

The Court will take judicial notice of what all the 
world knows, namely that a severe depression began 
in the United States in the Fall of 1929, and continued 
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well after the Spring of 1934, and that in the Spring 
of 1934, prices of everything, particularly real estate, 
were far below what they had previously been or what 
they have become since, and that in the Spring of 1934, 
it was extremely difficult to sell any large piece of real 
estate and that no one knew how long the then exist¬ 
ing condition would continue. 

The Court will also take judicial notice of the com¬ 
monly known facts that the holding of a large amount 
of real estate is expensive from the tax standpoint, 
that the operation of an apple orchard is very ex¬ 
pensive because of the necessity of spraying and prun¬ 
ing fruit trees and of other items of up-keep and that 
unless so maintained, fruit trees become practically 
worthless. 

Merely as illustrative of the rule concerning such 
judicial notice only a few cases are cited. One of the 
leading cases on judicial notice is Broun v. Piper , 91 
U. S. 37, where the following general statement is 
made (at page 42): 

“Of private and special facts, in trials in equity 
and at law, the Court or jury, as the case may be, 
is bound carefully to exclude the influence of all 
previous knowledge. But there are many things 
of which judicial cognizance may be taken. ‘To 
require proof of every fact, as that Calais is be¬ 
yond the jurisdiction of the court would be utterly 
and absolutely absurd.’ Gres. Eq. Ev. 294. 

“Facts of universal notoriety need not be 
proved. See Taylor Ev. Sec. 4, n. 2. Among the 
things of which judicial notice is taken, are: The 
law of nations; the general customs and usages of 
merchants; the notary's seal; things which must 
happen according to the laws of nature * * *. 
Courts will take notice of whatever is generally 
known within the limits of their jurisdiction; and, 








30 


if the judge’s memory is at fault, he may refresh 
it by resorting to any means for that purpose 
which he may deem safe and proper. This extends 
to such matters of science as are involved in the 
cases brought before him. See 1 Greenl. Ev. 11.” 

In Ward v. Cathey (Tex.), 210 S. W. 289, 293, the 
Court took judicial notice that: 

“The purchasing price of a dollar today has 
been decreased many times from what it was ten 
or more years ago.” 

In Hurst v. Chicago, etc., Railroad Co. (Mo.), 219 
S. W. 566, 568, the Court said that: 

“That money today has much less purchasing 
power than it had twenty or even ten years ago 
admits of no dispute and we are not justified in 
disclaiming judicial knowledge of a world-wide 
condition, seen and known to all men everywhere.” 

In State v. Maine, (Conn.) 37 A. 80, it was held 
that the Court could take judicial notice that trees and 
other forms of plant life are subject to destructive and 
communicable diseases. 

That the conditions existing at the time of the sale 
rather than at any prior or subsequent date are de¬ 
terminative of a case such as this needs no extended 
citation of authority, but in addition to other cases 
mentioned elsewhere in this brief, there may be noted 
Johns v. Herbert, 2 App. D. C. 485, 498, wherein the 
Court said: “but the trustee’s conduct is to be judged 
by the situation as it appeared at the time”; also see 
Wheeler v. McBlair, 5 App. D. C. 375, 383, and Stark¬ 
weather v. Jenner, 216 U. S. 524. In the last cited case, 
the United States Supreme Court said (at page 530): 
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“That the price at which Jenner bought was 
probably several thousand dollars less than its 
then estimated market value may be true. But it 
is also true that the property was of a speculative 
character, and at that time and for some time 
later was difficult of sale and much depressed. 
But this price was not so grossly inadequate as 
of itself to justify relief, even if the bill had 
been promptly filed. * * * A delay of not less 
than four years, during which there has been a 
large appreciation in the value of the property, 
is unreasonable.” 

In the case at bar, the delay is three years, six 
months and attention in this connection is particularly 
directed to Gamble v. White, 56 Fed. (2) 814, supra, 
and Fidelity Insurance Trust and Safe Deposit Com¬ 
pany v. Roanoke Insurance Company, 84 Fed. 752. 

The bill states (r. 3) that the orchard “7s” re¬ 
garded as one of the finest orchard bearing properties 
in the State of Virginia, but there is no averment 
that it was so regarded at the time of the sale, more 
than three years prior to the filing of the bill. The 
bill avers the orchard contained 28,000 “fine bearing 
apple trees” but it makes no averment as to their 
age and the Court will take judicial notice of the com¬ 
monly known fact that the value of fruit trees depends 
largely upon their age and condition. 

Frequently suits are brought against trustees for 
damages for holding too long, properties coming into 
the trustees’ hands. Here, the effect is to complain 
that the property was sold too soon. The prevailing 
view of the courts seems to be that in every case, the 
facts will be considered as of the date of the transac- 







32 


tion in question. As defined in the Restatement of 
the Law of Trusts, Volume I, Section 230, the rule is: 

“Except as otherwise provided by the terms of 
the trust, the trustee is under a duty to the ben¬ 
eficiary within a reasonable time after the crea¬ 
tion of the trust to dispose of any part of the 
trust property included in the. trust at the time of 
its creation which would not be a proper invest¬ 
ment for the trustee to make.” 

Obviously a large apple orchard located many miles 
away was not the sort of property a trust company 
doing business in the District of Columbia should own 
or operate. As shown by the bill of complaint this 
apple orchard came into the possession of this trust 
company prior to receivership. Clearly it was the 
duty of the receiver and of the Comptroller not to 
continue spending money for spraying, pruning, and 
upkeep and taxes, nor to engage in the speculative 
apple business if this could be avoided, and all of these 
facts are to be taken into consideration in determining 
whether the Court should go behind the exercise of the 
discretion and judgment of defendants in the course 
of their official duties that this property should be sold 
at the price which it brought. 

in. 

A Public Officer performing a Public Duty is Imm une 
from Personal Liability for Acts Involving the 
Exercise of Administrative Discretion Performed 
in the Exercise of Such Duties. 

There can be no question but that the Comptroller 
of the Currency and the receivers appointed by him, 
are officers of the United States. 
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United States v. Weitzel, 246 U. S. 533 
In re Chetwood, 165 U. S. 443, 

Auten v. United Stales, 174 U. S. 125, 

Hulse v. Argetsinger, 18 Fed. (2) 944, 

Port Newark National Bank v. Waldron, 46 
Fed. (2) 296, 

Wittnebel v. Loughman, 80 Fed. (2) 222. 

As was said in Port Newark Nat. Bank v. Waldron, 
46 Fed. (2) 296, (at page 297): 

“What, then, was the status of the receiver? 
In that regard the authorities are clear that the 
appointment of receivers by the Comptroller is 
part of a complete federal system looking to the 
control of national banks, and that such receivers 
are not like a receiver appointed by a court, but 
are officers of the United States, and their posses¬ 
sion of the bank is the possession of the United 
States.” 

It is affirmatively pleaded in the bill of complaint 
that the sale in question was made by defendants 
below while appellee was Comptroller of the Currency 
of the United States and while the other defendants 
were receivers of insolvent banks acting under his 
jurisdiction and direction (R. 3—Par. 5). As has been 
pointed out, there is nothing averred in the bill to 
show that all requirements of law were not complied 
with in making the sale, and, as shown above, all legal 
requirements were fulfilled. There is nothing by way 
of factual averments in the bill of complaint to show 
that the defendants below did anything otherwise than 
act in good faith and for the best interests of the re¬ 
spective receiverships nor that they did not receive 
the highest and best obtainable price at the time of 
the sale. Nor is anything of misconduct, personal in- 
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terest, collusion, personal gain, or other interdicted 
conduct even intimated. Under these circumstances, 
a strong presumption of regularity and of the proper 
exercise of administrative determination and action 
exists. 

Cooper v. O'Connor, 66 W. L. R. 823-827; 99 
Fed. (2) 135, 143, 

United States Savings Bank v. Morgenthau, 
supra, 

Cooper v. Woodin, supra. 

As a general rule, public officers, in the perform¬ 
ance of their official duties, and in the exercise of dis¬ 
cretion in performing acts required to be done by them 
in carrying out the duties required of them by law, 
are not personally liable for any damages that may 
result from the performance of such duties. Other¬ 
wise, public officers could not act fearlessly and im¬ 
partially in the performance of their duties, if they 
anticipated that for any mistake of judgment they 
might be subjected to harassing suits. 

Applying this principle to the instant case, it can¬ 
not be too strongly emphasized that inasmuch as the 
acts complained of were performed by the defendants 
below during the course of and within the scope of 
their official duties, personal liability cannot be 
charged against them in the absence of the clearest 
showing of actual fraud. See: 

Bradley v. Fisher, 13 Wall. 335, 

Spalding v. Vilas, 161 U. S. 483, 

Yaselli v. Goff, 12 Fed. (2) 396; affirmed 275 
U. S. 503, 

DeArnoud v. Ainsworth, 24 App. D. C. 167, 

Farr v. Valentine, 38 App. D. C. 413, 

Mellon v. Brewer, 57 App. D. C. 126; 18 Fed. 
(2) 168, 
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Brown v. Rudolph, 58 App. D. C. 116; 25 Fed. 
(2) 540, 

U. S. to use of Parravincino v. Brunswick, 63 
App. D. C. 65; 69 Fed. (2) 383, 

Smith v. O’Brien, 66 App. D. C. 387; 88 Fed. 
(2) 769, 

Lang v. Wood, 67 App. D. C. 287, 92 Fed. (2) 
211, Cer. den. 302 U. S. 686. 

The principles governing this question were clearly 
outlined by this Court in the case of Standard Nut 
Margarine Company v. Mellon, 63 App. D. C. 339, and 
this case is so apposite in this connection that it is 
referred to and quoted from at length. In that case 
Secretary of the Treasury Mellon and Assistant Sec¬ 
retary Mills were sued for damages under the claim 
that they, and their deputies, agents and employees 
with their knowledge and consent and under their di¬ 
rection, wrongfully assessed taxes on a product as 
oleomargarine. It was alleged that their acts were 
arbitrary, wanton, capricious, oppressive and conten¬ 
tious. Although the court, held that the assessment 
of the tax upon the plaintiff was in fact erroneous, 
nevertheless a demurrer to the declaration was sus¬ 
tained by the trial court and this decision was upheld 
by this court. Citing a long list of cases in this and 
other jurisdictions, the Court said at page 341: 

“In Spalding v. Vilas, 161 U. S. 483, 498, 16 
S. Ct. 631, 637, 40 L. Ed. 780, it is said ‘We are 
of opinion that the same general considerations 
of public policy and convenience which demand 
for judges of courts of superior jurisdiction im¬ 
munity from civil suits for damages arising from 
acts done by them in the course of the perform¬ 
ance of their judicial functions apply, to a large 
extent, to official communications made by heads 
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of executive departments when engaged in the 
discharge of duties imposed upon them by law. 
The interests of the people require that due pro¬ 
tection be accorded to them in respect of their 
official acts. As is the case of a judicial officer, 
we recognize a distinction between action taken 
by the head of a department in reference to mat¬ 
ters which are manifestly or palpably beyond his 
authority, and action having more or less con¬ 
nection with the general matters committed by 
law to his control or supervision. * * * In the 
present case, as we have found, the defendant, in 
issuing the circular in question, did not exceed 
his authority, nor pass the line of his duty, as 
postmaster general. The motive that impelled 
him to do that of which the plaintiff complains is 
therefore wholly immaterial. If we were to hold 
that the demurrer admitted, for the purposes of 
the trial, that the defendant acted maliciously, 
that could not change the law.’ 

“In Yaselli v. Goff (C. C. A.) 12 F. (2) 396, 
404, 56 A. L. R. 1239, affirmed 275 U. S. 503, 48 S. 
Ct. 155, 72 L. Ed. 395, it was said among other 
things: ‘The courts have held that a prosecuting 
attorney is not liable in an action for a prosecu¬ 
tion instituted with malice and without probable 
cause.’ 

“In DeArnaud v. Ainsworth , 24 App. D. C. 167, 
5 L. R. A. (N. S.) 163, it is held that public policy 
affords absolute protection and immunity for 
what may be said or written by an officer, in his 
official report or communication to a superior, 
when such report or communication is made in 
the course and discharge of official duty, and the 
question of motive, or whether there was a want 
of good faith in the making of such report, is im¬ 
material; so that a report by the chief of the 
record and pension office of the War Department 
to the Secretary of War, made under depart¬ 
mental regulations, and as the result of an ap- 




37 


plication for a medal of honor for 'distinguished 
services, wherein the applicant is charged with 
fraud, is absolutely privileged. 

“In Farr v. Valentine , 36 App. D. C. 413, Ann. 
Cas. 1913C, 821, it is held that statements in a 
letter from the Commissioner of Indian Affairs 
to the Secretary of the Interior, recommending 
the dismissal of an employee of the Indian Bu¬ 
reau on the ground of his unfitness for his posi¬ 
tion, are privileged, and cannot be made the basis 
of an action of libel by the employee against the 
Commissioner, when relevant to the purposes of 
the letter; and oral statements officially made by 
the Commissioner to the Secretary, concerning 
the same employee and his unfitness to remain 
in the service, embodying the substance of letters 
written by the Commissioner to subordinates in 
the field, are also privileged, and cannot be made 
the basis of a count for slander in the same ac¬ 
tion. 

“In Brown v. Rudolph , 58 App. D. C. 116, 25 F. 
(2) 546, it is held that, in preliminary proceed¬ 
ings looking to a formal commitment of an in¬ 
sane person, the Commissioners of the District 
of Columbia exercise a discretion vested in them 
by Act of April 27, 1904 (24 USCA 215-220), and 
are not liable in damages though they made a 
mistake. 

“In Mellon v. Brewerr, 57 App. D. C. 126, 18 F. 
(2) 168, 53 A. L. R. 1519, it is held that a letter 
from the Secretary of the Treasury of the United 
States to the President concerning an investiga¬ 
tion of the Treasury Department, which plaintiff 
had been conducting for nearly three years with¬ 
out progressing beyond the point of suspicion, is 
a privileged communication, and that the motive 
underlying the discharge of an official duty as re¬ 
gards libelous communications is not material, 
since otherwise freedom which ought to exist in 
discharge of public duty might be seriously re- 
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strained. See Kendall v. Stokes, 3 How. 87, 98, 
11 L. Ed. 506; Decatur v. Paulding, 14 Pet. 497, 
10 L. Ed. 559, 609; Bradley v. Fisher, 13 Wall. 
335, 20 L. Ed. 646; United States to Use of Par- 
ravincino v. Brunswick, 63 App. D. C. 65, 69 F. 
(2) 383. 

“It is true that none of the foregoing decisions 
delates directly to an erroneous assessment of 
taxes upon the property of a taxpayer, but we 
think that the general principles underlying the 
cases are authority for our conclusions * * * If 
the Secretary of the Treasury may lawfully be 
brought to trial before a jury upon a claim for 
damages because of an erroneous assessment of 
taxes, whenever it is charged that his action was 
arbitrary, capricious, and malicious, it would ex¬ 
pose such officer to a risk which is contrary to 
public policy.’’ 

The same principle is discussed in Brown v. Ru¬ 
dolph, 58 App. D. C. 116, which was a suit against the 
Commissioners of the District of Columbia for dam¬ 
ages alleged to have resulted from the institution of 
lunacy proceedings against the plaintiff. This Court 
said at page 117: 

“In the preliminary proceedings, the defen¬ 
dants, as Commissioners, were exercising a dis¬ 
cretion with which they were vested by law, and, 
even though they had made a mistake, would not 
have been liable to respond in damages.” 

The rule was very definitely stated in Kendall v. 
Stokes, 3 Howard 87, when the Supreme Court said 
(at page 98): 

“But a public officer is not liable to an action if 
he falls into error in a case where the act to be 
done is not merely a ministerial one, but is one in 
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relation to which it is his duty to exercise judg¬ 
ment and discretion; even although an individual 
may suffer by his mistake. A contrary principle 
would, indeed, be pregnant with the greatest mis¬ 
chiefs.” 

See also the following cases brought by this same 
appellant, Wade H. Cooper, against this same appel¬ 
lee, J. F. T. O’Connor, to recover personal damages 
concerning acts performed by appellee O’Connor dur¬ 
ing the course of his official duties: 

Cooper v. O’Connor , et al., 66 W. L. R. 823; 99 
Fed. (2) 135, 

Cooper v. O’Connor, et al., 66 W. L. R. 827; 99 
Fed. (2) 143. 

Having in mind that this is a suit brought not for 
the purpose of voiding or enjoining the sale, but for 
the purpose of obtaining a personal judgment against 
appellee, who was an officer of the United States act¬ 
ing in the performance of his administrative duties in 
accordance with law at the time the sale was consum¬ 
mated, it is clear that the rule of law above expressed 
presents a clear bar to obtaining the relief sought. 

IV. 

Appellant is Guilty of Laches. 

The bill of complaint shows (R. 3—Par. 5) that 
the sale was made on the 13th of April, 1934. This 
suit was commenced in the Court below on August 17, 
1937 (R. 1), or approximately three years and five 
months after the sale. The sale and the incidents 
leading up to it were matters of public record and 
were publicly known and should have been known to 
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appellant particularly because he states in the bill that 
he was President, a director and stockholder of both 
companies. Nothing is shown in the bill to indicate 
that there was anything secret or hidden about the 
sale. If this action had been brought at law it is clear 
that the three-year statute of limitations provided by 
Section 341, Title 24, of the Code of the District of 
Columbia (1929 Revision, as amended) would apply. 
The mere averment in the bill that the defendants 
were trustees does not change the rule of law involved. 
In this situation the rule of law in this jurisdiction and 
elsewhere is that the statute of limitations will be ap¬ 
plied by analogy. 

Sis v. Boarman, 11 App. D. C. 116, 

Columbian University v. Taylor, 25 App. D. C. 
1.24, 

Washington Loan and Trust Co. v. Darling, 21 
App. D. C. 132, 

Alexander v. Fidelity Trust Co., 214 Fed. 495, 

In re Conn. Brass Manufacturing Co., 257 Fed. 
445. 

Furthermore, the position of the parties has been 
changed and conditions have changed during the in¬ 
terval between the sale and the bringing of the suit. 
After the sale of the property had been a matter of 
public record for more than three years, it would seem 
that the plaintiff, as President of the banks involved, 
should not be heard at this late date to attack the 
sale with vague allegations of fraud and value, 
particularly when the sale was conducted in strict 
compliance with law by officials acting within the 
scope of their authority. 
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V. 

Conclusion. 

In view of the foregoing, it would seem clear that 
the action of the court below in twice dismissing the 
bill of complaint should be affirmed. 

Respectfully submitted, 

Brice Clagett, 

Charles E. Wainwright, 
Attorneys for Appellee , J. F. T. O’Connor, 
Comptroller of the Currency of the 
United States. 
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MEMORANDUM IN OPPOSITION TO PETITION 
FOR REHEARING. 


The petition for rehearing filed herein by appellant 
should be denied for the following reasons: 

1. Without any reference to the answer or the ex¬ 
hibits thereto, the amended bill of complaint (Record 
3, p. 5) shows that the sale in controversy was made 
by appellee O’Connor “as Comptroller of the Cur¬ 
rency” and by the defendants Bryan and Baldwin, as 
receivers of national banks. Hence, the bill of com¬ 
plaint itself shows that the defendants acted in their 
official capacities and within the scope of their official 
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authority as authorized by Section 192, Title 12 United 
States Code (Revised Statutes, section 5234). In ad¬ 
dition, in paragraph numbered II of the amendment 
to the bill of complaint, amending the eighth paragraph 
of the bill of complaint, the plaintiff made the follow¬ 
ing averment: 

“* * # and your complainant says that had he 
known it was the purpose of the said defendants 
to recommend to the Court a sale of said prop¬ 
erty at the wastefully inadequate price of $15,- 
010.00 as aforesaid” and so forth. 

By such averment, the plaintiff admitted that the mat¬ 
ter had been presented to the court, thus completing 
the steps required by law for the sale of property be¬ 
longing to a closed national bank under Section 192, 
Title 12, United States Code. 

In addition, since there is no averment in the bill of 
complaint that all of the steps required by law for the 
sale of the property were not complied with, it will be 
presumed (again without reference to the answer or 
the exhibits thereto) that the law was complied with. 
This rule was stated as follows by this Court in United 
Stales Savings Bank v. Morgenthau, 85 F. (2d) 811, 
at p. 814: 

“It is true that the motion sustained by the 
lower court for a dismissal of the plaintiff’s bill 
concedes the truth of all facts which are properly 
pleaded in the bill itself. But in this case no facts 
are pleaded except a difference in appraisal of 
the assets of the Bank made by the respective par¬ 
ties, and these are not sufficient to overcome the 
presumption which the law attaches to the official 
determination reported by the Comptroller of the 
Currency in the exercise of his official duties. ’ ’ 
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2. The petition for rehearing (page 3) asserts that 
“nor does the Bill of Complaint show that the sale 
was authorized and approved by the Court.” Yet no¬ 
where in the bill of complaint was it alleged that the 
sale was not approved by the Court and as shown 
above, it was averred in the bill of complaint that had 
the plaintiff known it was the purpose of the defen¬ 
dants to recommend to the Court a sale of the prop¬ 
erty, then the plaintiff would have taken steps to have 
prevented this sale. It follows that both by his negative 
and affirmative averments the plaintiff admitted in his 
bill of complaint that the matter had been presented 
to and had been approved by the Court, and no refer¬ 
ence to the answer or the exhibits attached thereto 
was necessary to establish this fact. 

3. In the case relied upon by appellant in his peti¬ 
tion for rehearing —SteAvart v. Masterson, 131 U. S. 
151—the entire case turned upon the fact that the 
court below, on a motion to dismiss, took notice of 
a “McMullen title” and the Supreme Court held that 
it is not averred in the bill of complaint that the 
McMullen title noticed by the court below was the 
identical McMullen title at issue in the case at bar. 
The act of the court below in going outside of the rec¬ 
ord when there was no averment of the identity of the 
two titles was error. Here the analogy would be that 
there is no averment in the bill of complaint that the 
record of the court below authorizing the sale of the 
orchard property involved the same property dealt 
with in the bill of complaint, but it is submitted, there 
was no necessity for such an averment in this case be¬ 
cause the bill of complaint taken as a whole shows that 
the properties were identical and in addition, the con¬ 
trolling fact is not what was contained in the order au- 
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tborizing the sale but the mere fact that such an order 
was entered, thus completing the requirements of the 
statute. 

4. The entire point made by the petition for re¬ 
hearing revolves around a single sentence in the opin¬ 
ion of the Court in the concluding paragraph of such 
opinion, that sentence referring to ‘‘exhibits in the 
record .’* Undoubtedly the decision and opinion could 
stand without that sentence and hence its inclusion 
could not be prejudicial. This Court had previously 
held that “the only other circumstance is the allega¬ 
tion that he (the Comptroller) knew the ‘real,’ ‘true,’ 
or ‘reasonable’ value was far in excess of the amount 
which he approved. But this alone does not constitute 
fraud. There may be many occasions when the best 
interests of all concerned will be served by approving 
such a sale. From the facts alleged we cannot say 
that the Comptroller acted fraudulently.” 

5. While it is true in general that on a motion to 
dismiss, the averments of the bill of complaint only 
may be taken into account, no authority has been found 
by appellee that this rule is to be extended so far that 
a plaintiff may show by his averments that the action 
complained of has been approved by a court of com¬ 
petent jurisdiction and yet urge that the court must 
ignore the fact that such an order approving the sale 
exists. Such a rule would extend the technicalities of 
pleading beyond the rule of reason. 

6. In addition to the foregoing, it may be pointed 
out that under the authorities cited in our main brief 
(page 13) both the trial court and this Honorable 
Court are entitled to take judicial notice of the previ¬ 
ous court proceedings covering the petition to the 
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Court and the order of approval signed involving the 
very sale now under consideration. The present pro¬ 
ceedings in effect attack the validity of those proceed¬ 
ings and from a substantive standpoint may be con¬ 
sidered a continuation of the original proceedings. 

Respectfully submitted, 

Bkice Clagett, 

Charles E. Wainwright, 
Attorneys for Appellee , J. F. 
T. O’Connor, Individually and 
as Comptroller of the Cur¬ 
rency of the United States. 








